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THE  SAN  gOSE  COLLEGE  CASE 
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and  Frank  S.  Bourns,  Trustees  of  the  Col- 
lege of  San  Jose, 

*  Plaintiffs, 

VERSUS 


The  Holy  Roman  Apostolic  Catholic 
Church,  represented  by  the  Most  Reverend 
Archbishop  of  Manila,  the  Most  Reverend 
Archbishop  of  New  Orleans,  Apostolic  1  tele- 
gate,  and  Raymundo  Velasquez,  Rector  of 
the  University  of  Santo  Tomas, 

Defendants. 


BRIEF  FOR  PLAINTIFFS. 


STATEriENT. 

HISTORY  OF  THE  COLLEGE  TRIOR  TO  DATE  OF  ENDOWMENT. 

We  shall  undertake  to  state,  as  succinctly  as  may  be,  all 
the  facts  at  our  command  in  the  history  of  the  College  of 
San  Jose  which  will  throw  light  upon  the  present  legal 
status  of  the  institution.    The  period  is  a  long  one — three 


centuries — and  on  account  of  the  numerous  wars,  fires,  and 
earthquakes  which  have  occurred  during  this  time  many 
of  the  records  of  the  college  have  been  entirely  destroyed, 
and  much  of  what  remains  is  mutilated  and  fragmentary. 

The  historians  of  the  college,  Benitez,  Colin,  and  Del- 
gado,  concur  in  the  statement  that  an  institution  called 
the  Royal  College  of  St.  -Joseph  had  its  beginnings  in  an 
order  of  King  Philip  II  as  far  back  as  1585.  In  accordance 
with  the  Sovereign's  order,  the  task  was  begun  under  the 
direction  of  I >.  Luis  Perez  Dasmariiias  on  the  15th  day  of 
Angus!.  L595.  Little  is  known  of  the  success  of  the  enter- 
prise thus  begun. 

It  is  certain,  however,  that  on  August  25,  1601,  the  Pro- 
visor  and  Vicar-General  of  the  Archbishopric  of  Manila, 
upon  application  of  Father  Luis  Gomez,  Provincial  of  the 
Society  of  Jesus,  granted  permission  to  the  Fathers  of  the 
Society  of  Jesus  to  establish* and  institute  the  College  of 
San  -lose  in  order  that  the  young  people  of  the  city  of 
Manila  should  be  brought  up  in  virtue  and  learning.  (Ex- 
hibit P>  of  Agreed  Statement  of  Facts.  )  On  the  same  date, 
the  Governor  and  Captain-General  of  the  Philippine 
Islands,  in  the  name  of  the  King  of  Spain,  granted  his 
good  will  to  said  Father  Gomez  and  to  the  Fathers  of  the 
Society  of  .J"sus  for  the  foundation  of  a  college  where  well- 
born young  Spaniards  might  be  brought  up  in  virtue  and 
learning.      (Exhibit  C  of  Agreed  Statement  of  Facts.) 

The  college  thns  established  in  1001  was  at  that  time  in 
possession  of  no  rents  or  other  class  of  fixed  income  with 
which  to  meet  its  expenses,  the  students  meeting  their  own 
expenses.     I  Agreed  Statement  of  Facts,  Par.  II.) 

THE   FOUNDATION    UNDER  THE  WILL  OF  FIGUEROA. 

The  College  of  San  -lose,  as  founded  under  the  will  of 
Governor  Figueroa,  is  the  institution  with  which  this  case 
has  to  deal.  The  date  of  its  foundation  is  L610.  Governor 
Figueroa  was   the   author  of   its   endowment  properties, 

which  at    present   are  estimated   to  be  worth   live  hundred 
thousand  dollars. 

On  the  16th  day  of  .March,  L596,  Esteban  Rodriguez  do 
Figueroa,  Governor  of  Mindanao,  executed  his  last  will 


and  testament,  in  which  he  provided  that  if  his  wife  or  any 
of  his  children  should  die  without  leaving  heirs  in  the 
descending  line  or  if  any  of  his  children  should  die  before 
becoming  of  age,  then  their  estate  and  their  legal  paternal 
and  maternal  portions,  together  with  the  rents  and  profits 
therefrom,  should  be  devoted  to  the  foundation  of  a  college, 
and  for  that  purpose  a  house  should  be  constructed  near 
the  Society  of  Jesus  in  Manila  sufficient  to  serve  as  a  col- 
lege and  seminary  for  boys,  where  all  should  be  admitted 
who  desired  to  enter  the  primary  classes  of  said  seminary, 
lie  appointed  the  Father  Provincial  of  the  Society  of  Jesus 
patron  and  administrator  of  said  college  with  the  right 
to  visit  and  to  correct  and  arrange  all  the  affairs  of  the  in- 
stitution, to  invest  its  rents,  to  buy  the  possession  and  the 
building,  and  to  appoint  a  collecting  agent  and  other  offi- 
cials and  ministers;  and,  in  terms,  prohibited  all  secular 
and  ecclesiastical  administration  of  justice  in  said  college, 
notwithstanding  any  pretensions  that  might  be  advanced. 

The  testator  also  provided  that  the  Father  Provincial 
should  furnish  such  boys  with  sufficient  teachers,  and  rent 
the  remaining  part  of  the  building  not  required  for  college 
purposes  and  use  the  proceeds  for  the  maintenance  of  such 
children  and  boys,  and  if  any  money  remained  after  the 
payment  of  the  maintenance  of  said  boys  and  for  clothing 
for  those  who  are  poor,  the  said  Father  Provincial  should 
dispose  of  it  at  his  will  for  the  benefit  of  said  college  and 
of  the  society  or  of  other  pious  works,  as  he  might  deem 
best,  without  at  any  time  being  required  or  called  upon  to 
render  account  therefor  for  any  cause  or  reason.  (Exhibit 
A  of  Agreed  Statement  of  Facts,  i 

Governor  Figueroa  died  in  150(5,  soon  after  making  his 
will.  The  pupillary  substitution  provided  for  in  his  will 
became  effective  in  1604,  when  his  younger  daughter, 
Juana,  died  at  sea  before  becoming  of  age,  leaving  no  heirs 
in  the  descending  line. 

A  part  of  the  funds  or  properties  which  thus  became 
available  for  said  foundation  were  in  the  City  of  Mexico, 
and  the  Father  Provincial  of  the  Society  of  Jesus  in 
Manila,  as  patron  and  administrator  of  the  foundation  pro- 
vided for  by  said  will,  in  order  to  secure  possession  of  said 


funds  and  overcome  an  existing-  prohibition  against  the  re- 
moval of  moneys  from  .Mexico  to  the  Philippine  Islands, 
applied  to  the  King  of  Spain  to  permit  the  transmission  to 
the  Philippine  Islands  of  the  rents  and  profits  from  said 
estate  in  Mexico  which  were  to  be  used  for  the  foundation 
and  maintenance  of  the  college  provided  for  by  Figueroa. 

By  decree  of  September  13,  1608,  this  permission  was 
granted.  The  Father  Provincial,  in  his  application  to  the 
King,  asked  that  said  funds  and  property  be  freely  trans- 
mitted from  Mexico  to  these  islands,  and  the  King,  in  his 
cedula,  granted  the  permission  asked  for,  notwithstanding 
the  existence  of  a  general  order  to  the  contrary.  Under 
this  cedula,  the  Father  Provincial  brought  from  Mexico  to 
Manila  the  revenues  which  were  to  be  used  for  the  founda- 
tion and  maintenance  of  said  seminary.  (Exhibit  1)  of 
Agreed  Statement  of  Facts.) 

This  cedula  does  not  mention  the  College  of  San  Jose, 
but  refers  to  a  college  to  be  founded  in  the  future,  as  pro- 
vided for  in  the  will  of  Figueroa. 

In  1610  the  Father  Provincial  of  the  Society  of  Jesus  in 
.Manila  was  in  possession  of  part  of  the  revenues  of  said 
foundation,  and  on  the  28th  day  of  February  of  that  year, 
the  Vicar-General  of  the  Archbishopric  of  Manila,  upon 
application  of  the  Father  Provincial  of  the  Society  of 
Jesus,  continued  and  renewed  the  license  and  permission 
granted  in  1601  to  Father  Gomez  to  establish  the  College 
of  San  Jose  and  celebrate  masses  therein.  (Exhibit  E  of 
Agreed  Statement  of  Facts.)  No  continuation  or  renewal 
of  the  license  which  had  been  granted  by  the  governor  in 
1601  to  Father  Luis  Gomez  was  made  or  even  requested 
in  Kilt). 

This  confirmation  by  the  Vicar-General  in  February, 
HilO,  is  the  first  document  which  appears  in  the  history  of 
the  college  wherein  the  College  of  San  Jose  is  mentioned 
in  connection  with  the  last  will  and  testament  of  said 
Figueroa. 

At  the  opening  of  the  college  on  said  February  28,  1610, 
the  Father  Provincial  designated  and  presented  as  scholars 
of  said  college  Don  Felipe  Figueroa,  Gabriel  de  Santillan, 


and  Gabriel  Venegas,  to  be  maintained  from  the  rents  of 
said  college  according  to  the  instrument  by  which  it  was 
founded.     (Exhibit  E  of  Agreed  Statement  of  Facts.) 

CONTROVERSY   BETWEEN  THE  COLLEGE  OF  SANTO  TOMAS  AND 
THE  COLLEGE  OF  SAN    JOSE. 

In  1646  a  dispute  arose  between  the  College  of  Santo 
Tomas  and  the  College  of  San  Jose  in  regard  to  the  right 
of  precedence  in  public  ceremonies.  Santo  Tomas  filed  a 
complaint  in  the  Royal  Audiencia,  demanding  that  it  be 
granted  the  right  of  precedence  over  the  College  of  San 
Jose  in  public  ceremonies  and  places,  alleging  that  Santo 
Tomas  was  a  royal  college  and  that  it  had  complied  with 
the  necessary  formalities  for  the  establishment  of  a  college; 
that  it  had  obtained  for  its  foundation  the  confirmation  of 
the  King,  who  received  it  under  his  royal  protection  and 
appointed  himself  as  its  patron,  while  the  College  of  San 
Jose  did  not  comply  with  this  formality  and  was  founded 
without  the  royal  confirmation.  The  College  of  San  Jose 
in  its  reply  to  the  complaint  did  not  deny  that  it  was 
founded  without  the  confirmation  of  the  King,  but  claimed 
precedence  over  the  College  of  Santo  Tomas  by  reason  of 
its  greater  age,  it  having  been  established  prior  to  the  Col- 
lege of  Santo  Tomas.  On  the  16th  day  of  May,  1(547,  the 
President  and  Justices  of  the  Royal  Audiencia  of  the  Phil- 
ippine Islands  resolved  the  controversy  in  favor  of  the  Col- 
lege of  San  Jose,  holding  that  it  had  a  right  to  precede  the 
College  of  Santo  Tomas  in  public  ceremonies,  and  it  was 
so  ordered  as  their  final  decision.     (Plaintiffs'  Exhibit  G.) 

THE  KING  TAKES  THE  COLLEGE  UNDER  HIS  ROYAL  PROTECTION. 

On  the  3d  of  May,  1722,  Philip  V,  King  of  Spain,  by 
royal  decree,  took  the  College  of  San  Jose  under  his  royal 
protection,  honoring  it  with  the  title  of  "Royal  ad 
honorem"  in  case  it  should  have  no  other  patrons  and  upon 
the  express  condition  that  it  should  never  cause  nor  pro- 
duce expense  or  embarrassment  to  his  Royal  Treasury  by 
reason  of  said  title.  (Exhibit  F  of  Agreed  Statement  of 
Facts. ) 


THE    ROYAL    PRAGMATIC    SANCTION    OF    CHARLES    III    AND    ITS 
EFFECT    I  TON   THE  COLLEGE. 

UpoB  the  expulsion  of  the  Society  of  Jesus  from  the 
Philippine  Islands,  pursuant  to  the  royal  pragmatic  sanc- 
tion of  Charles  III,  of  April  2,  17C.7.  the  King  of  Spain 
took  under  his  charge  and  control  the  College  of  San  Jose, 
and  exercised  that  control,  direction,  and  administration 
over  the  college  and  ils  properties  which  had  hitherto  been 
exercised  by  the  Father  Provincial  of  the  Society  of  Jesus. 
(Agreed  Statement  of  Facts,  Par.  VI.) 

Upon  the  receipt  of  the  pragmatic  sanction  of  Charles 
III  by  the  authorities  in  the  Philippine  Islands,  the 
Governor-General  appointed  a  commissioner  to  carry  such 
decree  into  effect.  The  latter  determined  to  include  in  the 
properties  sequestrated  by  him  those  of  the  College  of  San 
Jose,  but  before  doing  so  notified  the  Archbishop  of  .Manila 
to  cause  his  Provisor  and  Vicar-General  to  be  present. 
(Agreed  Statement  of  Facts,  Far.  VI.) 

Against  this  proposed  action  the  Archbishop  protested, 
and  petitioned  the  Governor-General  that,  pending  the 
King's  action  on  his  protest,  the  college  he  delivered  to 
him.  The  petition  was  granted,  and  the  Archbishop,  after 
taking  possession  of  the  college,  placed  it  in  tin1  hands  of  a 
member  of  the  Pious  School  and  converted  it  into  a 
religious  seminary  for  natives.  Against  this  action  of  the 
Archbishop,  the  Royal  Audiencia  protested  to  the  King, 
contending  that  the  College  of  San  Jose  should,  npon 
principles  of  law.  revert  to  the  status  fixed  by  its  founda- 
tion.     (See  Agreed  Statement  of  Facts,  Far.  VI.) 

On  March  21,  1771,  the  King  acted  upon  the  respective 
protests  tiled  by  die  Archbishop  and  the  Audiencia. 

The  King,  in  his  reply  to  the  Archbishop,  censured  him 
Cor  the  position  he  had  taken  in  the  matter,  pointing  out 
the  origin  and  nature  and  purposes  of  the  institution.  He 
relinked  him  for  having  placed  the  direction  of  the  college 
under  ;i  member  of  the  Pious  School,  and  called  his  atten- 
tion to  the  fact  that  the  expelled  Fathers  of  the  Society  of 
Jesus  had  charge  of  the  instruction  of  the  students  of  the 
college  and  its  management  ;  that  (he  King,  his  father,  had 


taken  the  college  under  his  sovereign  protection  in  1722, 
and  granted  it  the  title  of  "Royal  ad  honorem."  He 
emphasized  the  fact  that  the  Order  of  the  Society  of  Jesus 
had  no  rights  over  the  college  except  the  direction  and 
management,  and  referred  to  the  Royal  Cedula  of  the  9th 
of  July,  17<;«),  which  contained  a  set  of  rules  concerning 
the  confiscation  of  Hie  property  of  the  expelled  Jesuits, 
which  said  rules  provided  that  no  changes  were  to  be  made 
with  regard  to  secular  colleges  or  establishments  in  which 
the  instruction  or  management  was  in  charge  of  the  regu- 

1  *1  V   ( )1*(1  PI'S 

1  The  King  stated  further  that  upon  these  considerations 
and  because  there  was  nothing  in  common  between  the 
expelled  regulars  and  the  said  College  of  San  Jose,  as  they 
had  onlv  the  management  and  direction  of  it,  and  this  hav- 
ing conie  to  an  end  on  account  of  their  expulsion,  the  Gov- 
ernor should  have  appointed  an  ecclesiastic  of  good  con- 
duct from  among  those  who  had  been  students  in  the  said 
college  as  rector  and  administrator,  under  the  obligation 
of  rendering  an   account  each  year,  and  should  not  have 
permitted   the  Archbishop  to  meddle  with  the  affairs  of 
said  college  on  account  of  its  being  under  the  royal  protec- 
tion, and  therefore  with  the  same  independence  of  the 
ecclesiastical  ordinary  as  the  other  pious  works  mentioned 
in  the  Trident  inc.    That  neither  should  the  said  Governor 
have  allowed  him  to  meddle  with  anything  concerning  the 
seminary,  because  the  Seminary  of  SanFelipe  was  also  a 
royal  foundation,  which  appears  to  have  been  afterwards 
incorporated  into  the  College  of  San  Jose;  nor  could  the 
good   accord  between  the  Archbishop    ami     the  Governor 
serve  as  an  excuse  to  the  latter,  because  that  accord  should 
have  been  confined   within  proper  limits  and  not   to  the 
total  abandonment  of  the  royal  authority  conferred  upon 
him.     After    informing    the    Archbishop    that   he   would 
approve    the    proceedings    of    the    Audiencia,    th<'    King 
charged  him   to  direct   that  all   things  be   replaced  and 
returned  to  the  state  in  which  they  were  found  prior  to 
said  change.     I  Exhibit  I  of  Agreed  Statement  of  Facts,  i 

The  King's  reply  to  the  protest  of  the  Royal  Andiencia 
was  an  approval  of  the  position  which  that  tribunal  took 


8 

in  the  matter.  His  letter  was  largely  a  repetition  of  what 
he  had  written  to  the  Archbishop.  He  recited  the  incon- 
siderate action  of  the  Archbishop  in  placing  the  Royal  Col- 
li sge  of  San  Jose  under  the  direction  of  a  member  of  the 
rious  School  and  in  compelling  those  who  had  scholar- 
ships therein  to  withdraw  and  be  deprived  of  them,  and  the 
historical  fact  that  the  college  had  been  placed  under  the 
sovereign  protection  in  1722.  He  also  impressed  upon  the 
Andiencia  that  the  Order  of  the  Society  of  Jesus  had  no 
rights  over  the  said  college  except  the  direction  and  man- 
agement thereof,  and  as  the  said  Fathers  had  no  other 
interest  than  this  right  of  management  and  direction,  and 
it  having  terminated  on  account  of  their  expulsion,  the 
Governor  should  have  appointed  an  ecclesiastic  of  good 
reputation  from  among  those  who  had  been  students  of 
said  college,  as  being  already  familiar  with  its  manage- 
ment, as  rector  and  administrator,  and  under  the  obliga- 
tion of  rendering  an  account  each  year,  and  should  not 
have  permitted  the  Archbishop  to  meddle  with  the  affairs 
of  said  college.  He  concluded  by  saying  that  he  would 
charge  the  Archbishop  to  replace  all  the  things  in  the 
same  condition  in  which  they  were  found  prior  to  the 
expulsion  of  the  Jesuits.  (Exhibit  J  of  Agreed  Statement 
of  Facts. » 

By  virtue  of  the  provisions  of  these  royal  rescripts  of 
March  21,  1771,  the  College  of  San  Jose  was  restored  to 
the  condition  and  status  it  had  before  the  expulsion  of  the 
Jesuits,  excepl  that  it  passed  from  the  patronate,  direction, 
and  administration  of  the  Father  Provincial  of  the  Society 
of  Jesus  to  the  patronate,  direction,  and  administration  of 
the  King  <»r  Spain,  who  assumed  and  exercised  all  the 
powers  which  the  Father  Provincial  of  the  Society  of  Jesus 
had  theretofore  possessed ;  ami  from  that  time  the  King  of 
Spain  exercised  the  patronate,  direction,  and  administra- 
tion of  said  college  through  a  director-administrator  ap- 
pointed by  the  Governor-General  of  the  Philippine  Islands 
until  the  occupation  of  the  Philippine  Islands  by  the 
United  States.  (See  Agreed  Statement  of  Facts,  Par. 
VII., 

The  change  of  status  of  the  College  of  San  Jose  did  not 
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take  place,  however,  immediately  upon  the  receipt  of  the 
above-mentioned  royal  rescripts,  for  after  this  date,  in  the 
year  1775,  in  obedience  to  a  royal  order,  a  commissioner  for 
the  College  of  San  Jose  was  appointed  by  the  Royal 
Acuerdo,  and  not  until  1777  did  the  rector-administrator, 
appointed  by  the  Governor-General,  take  charge  of  said 
college  and  its  properties.  From  the  expulsion  of  the  Jes- 
uits in  17i>8  until  tin1  beginning  of  the  year  1777,  the  admin- 
istration of  the  college  was  not  fixed. 

By  the  Royal  Cedula  of  July  9,  17<>9,  the  King  ordered 
the  creation  in  his  dominions  of  the  Indies  and  the  Philip- 
pine Islands  beyond  the  seas  of  superior  boards  composed 
of  the  Viceroy  or  <  lovernor,  President  of  the  Audiencia,  the 
Archbishop  or  Reverend  Bishop,  the  senior  judge  of  the 
Audiencia,  one  of  the  Government  attorneys,  and  the  per- 
son holding  the  office  of  Protector  of  Natives,  whose  duty 
it  should  be  to  proceed  to  examine  and  decide  as  to  the 
destination  of  the  houses,  colleges,  residences,  and  missions 
which  belonged  to  the  members  of  the  abolished  society,  ns 
well  as  the  disposition  which  should  be  made  of  the  educa- 
tional and  other  institutions  set  forth  in  said  cedilla.  (See 
Plaintiffs'  Exhibit  12.  )  These  boards  existed  until  the  23d 
of  December,  1771,  when  the  King,  by  a  communication  of 
(bat  dale,  discontinued  them,  and  vested  in  the  Royal 
Audiencia  the  jurisdiction  and  management  of  the  tempo- 
ralities of  the  expelled  Jesuits  in  the  Philippine  Islands. 
The  rules  contained  in  this  order  for  the  direction  of  the 
Audiencia  covered  the  temporalities,  and  also  the  ohras 
pias  attached  thereto  which  had  been  administered  by  the 
Jesuits.     (  Plaintiffs'  Exhibit  12. ) 

On  the  31st  of  December,  1775,  the  Royal  Acuerdo  of  the 
Royal  Audiencia  acknowledged  the  receipt  of  the  Royal 
Decree  of  December  23,  1771,  whereby  it  was  provided 
that  the  Royal  Acuerdo  should  have  jurisdiction  over  and 
manage  all  the  temporalities  seized  in  the  islands  from  the 
banished  members  of  the  society.  It  reported  that  it  had 
up  to  that  date  appointed  four  commissioners,  one  for  the 
College  Maximo  of  San  Ignacio,  of  Manila  ;  one  for  the  Col- 
lege of  St.  Joseph,  adjoining  it;  one  for  the  College  of  San 
Ildefonso,  of  the  town  of  Santa  Crnz,  and  one  for  those  of 
28 2 
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the  Visayas  Province  and  Marianas  Islands.  (See  Plain- 
tiffs' Exhibit  49.)  Thereafter,  at  the  commencement  of  the 
year  1777,  the  Governor  appointed  as  director-adminis- 
trator of  the  College  of  San  Jose  Don  Ignacio  Salamanca, 
canonical  of  the  Metropolitan  Cathedral,  who  in  that  year 
took  charge  of  the  property  of  the  College  of  San  Jose,  and 
thenceforth  the  position  of  director-administrator  of  the 
college  was  intrusted,  by  appointment  of  the  Governor- 
General,  to  an  ecclesiastic  of  the  Cathedral,  with  the  duty 
of  reporting  the  accounts  of  his  administration  every  three 
years,     i  See  Defendants'  Exhibit  30.) 

On  September  19,  171)8,  the  King  issued  a  decree  trans- 
ferring the  superintendency  of  the  temporalities,  which  had 
hitherto  been  vested  in  the  Department  of  Justice,  to  the 
Department  of  Finance,  and  announced  his  decision  to  in- 
corporate into  the  Royal  Treasury  the  revenues  from  the 
sale  of  the  temporalities  of  the  banished  members  of  the 
Jesuit  Order  in  the  Indies  and  the  Philippine  Islands,  to 
be  used  ;is  a  sinking  fund  to  meet  the  payment  of  the  royal 
notes,  without  prejudice  to  applying  some  part  thereof, 
when  necessary,  to  meet  the  urgent  wants  of  the  monarchy, 
in  this  decree,  the  King  announced  the  doctrine  that  upon 
the  banishment  of  the  members  of  the  Society  of  Jesus  from 
his  dominions  the  ownership  of  all  their  properties,  after 
fulfilling  the  obligations  and  intentions  of  the  founders, 
reverted  to  his  Crown  in  consequence  of  the  fundamental 
laws  of  the  Kingdom  ;  that  according  to  this  principle,  the 
King,  his  father,  could  have  incorporated  at  once  into  the 
Royal  Treasury,  as  part  of  the  royal  patrimony,  the  houses, 
estates,  and  other  properties  seized,  but,  by  virtue  of  his 
royal  liberality  and  munificence,  he  applied  and  devoted 
the  same  in  their  greater  part  to  the  regeneration  and 
founding  anew  under  his  immediate  sovereign  protection 
various  pions  establishments  which  were  considered  of  pub- 
lic utility.     (Plaintiffs'  Exhibit  41.  i 

By  a  royal  disposition,  dated  January  22,  1803,  the  King 
stated  that,  according  to  his  information,  the  members  of 
the  late  Society  of  Jesus  had  the  management  and  execu- 
tion of  forty-five  obras  puis  in  the  Philippines,  founded  and 
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endowed  by  divers  devout  persons,  with  the  double  and 
laudable  purpose  of  helping  merchants  with  the  funds  of 
these  foundations  by  advancing  them  loans  on  bottomry, 
with  the  usual  premiums,  for  use  in  the  trade  with  Aca- 
pulco,  the  coast  of  China,  and  Ooromandel,  and  that  the 
interest  on  said  capital,  after  realizing  the' amount  fixed 
by  the  founders,  should  be  devoted  to  the  worship  of 
various  images,  the  increase  of  other  pious  works,  the 
alleviation  of  private  wants,  and  the  improvement  of  mis- 
sions. He  reviewed  the  fact  that  the  government  and 
management  of  said  obras  pias}  as  well  as  that  of  the  tem- 
poralities, of  which  the  obras  pias  formed  a  part,  was 
placed  in  charge  of  the  Acuerdo  of  the  Royal  Audiencia, 
by  royal  order  issued  by  his  council  on  December  23,  1771, 
and  that  it  had  continued  in  the  discharge  of  these  duties 
until  179S,  when  the  King  ordered  that  the  rest  of  the  tem- 
poralities should  be  incorporated  into  the  Royal  Treasury. 
The  question  then  arose  as  to  whether  the  Acuerdo  should 
continue  in  the  government  and  management  of  said  obras 
pias  or  whether  this  management  should  be  vested  in  the 
Governor  of  the  islands  and  President  of  the  Audiencia. 
After  due  consideration,  the  King  declared  that  it  was  his 
sovereign  will  that  said  government  and  management  of 
the  temporalities  and  obras  jnas  continue  in  charge  of  the 
Acuerdo  of  the  Royal  Audiencia,  as  theretofore.  After 
calling  attention  to  the  fact  that  from  the  time  of  the  ban- 
ishment of  the  Jesuits  the  funds  of  obras  pias  had 
increased  from  252,412  pesos  to  513,168  pesos,  in  1796,  His 
Majesty  directed  that  the  capital  or  permanent  fund  of 
said  obras  pias  for  the  future  be  fixed  at  the  amount  of 
151,625  pesos,  which  he  calculated  would  be  sufficient  for 
the  accomplishment  of  the  purposes  of  the  founders,  and, 
in  the  exercise  of  the  right  which  the  King  possessed  of 
incorporating  into  the  Royal  Treasury,  as  part  of  the 
royal  patrimony,  the  houses,  estates,  and  other  properties 
of  the  Jesuits,  as  announced  in  the  Royal  Decree  of  Sep- 
tember 19,  1798,  he  ordered  that  the  rest,  together  with  the 
interest  due,  beginning  from  the  year  1797,  be  covered  into 
the  Royal  Treasury.  He  then  directed  that  the  balance 
of  the  obras  pias  fund  be  used  to  carry  out  the  will  of  the 
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founders,  and  to  that  end  the  advice  and  cooperation  of  the 

Very  Reverend  Archbishop  of  Manila  should  be  sought, 
i  Plaintiffs'  Exhibit  46.) 

the  status  <»f  the  college  fixed  by  the  eoyal  audiencia 

in  1825. 

The  next  important  chapter  in  the  history  of  the  college 
is  found  in  the  opinions  of  the  Attorneys-General  and  the 
decision  of  (he  Royal  Audiencia  of  (lie  Philippines, 
delivered  in  1825,  as  to  the  right  of  the  duly  appointed 
attorney  in  fact  of  the  Society  of  Jesus  in  Madrid  to  take 
charge  ami  possession  of  the  temporalities  belonging  to  the 
society  and  also  to  take  charge  of  everything  pertaining  to 
the  obras  pias  which  had  been  controlled  and  administered 
by  said  society,  but  at  that  time  were  being  administered 
by  the  Royal  Audiencia  of  Manila. 

On  September  27,  1824,  the  King  of  Spain,  speaking 
through  his  Secretary  of  State  and  of  the  Treasury, 
directed  the  Regent  and  members  of  the  Royal  Audiencia 
of  the  Philippine  Islands  to  make  complete  delivery  to  the 
-Jesuit  Fathers  or  to  their  representatives,  of  their  belong- 
ings, and  that  said  Regent  and  members  of  the  Royal 
Audiencia  should  cease  the  administration  of  those 
properties  called  Temporalities  and  recognize  the  religious 
body  as  1  he  sole  and  exclusive  owner  of  the  same. 

On  December  14,  1824,  Father  Pedro  Cordon,  Superior 
of  the  Society  of  Jesus  of  Spain  and  of  the  Indies,  executed 
a  power  of  attorney  in  favor  of  Jose  Azcarraga,  resident  in 
Manila,  giving  him  power  to  take  possession,  in  the  name 
of  the  Society  of  Jesus,  of  such  properties  as  belonged  to 
it  in  the  Philippine  Islands  of  whatsoever  class  or  kind, 
and  clothing  him  with  full  power  to  administer  and  con- 
trol said  properties,  including  the  right  to  present  and 
nominate  all  benefices  and  chaplaincies  which  had  been 
presented  and  nominated  by  the  superiors  prior  to  the 
expulsion;  to  appoint  principals  of  the  colleges,  and  also 
to  intervene  and  manage  all  matters  pertaining  to  the 
obras  jiias  which  were  in  charge  of  the  society. 

The  President  and  justices  of  the  Royal  Audiencia  of 
Manila,  after  examining  the  power    of    attorney  of  Jose 
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Azcarraga,  held  that  it  was  in  proper  form  and  sufficient 
under  the  law. 

On  November  7,  1825,  the  Royal  Audieucia  of  Manila 
ordered  the  accountant  of  the  temporalities  to  submit  a 
report,  and  in  view  of  said  report  that  the  matter  be 
referred  to  the  Attorney-General.  The  accountant  of  the 
temporalities  submitted  his  report,  in  which  he  pointed 
out  that  no  properties  belonging  to  the  Jesuits  existed  here 
at  that  time,  and  that  those  properties  named  temporali- 
ties, under  the  direction  of  the  Audieucia  by  order  of  the 
Sovereign,  were  the  obras  pias  which  they  administered 
and  were  included  in  the  properties  seized  at  the  time  of 
the  banishment;  that  the  capital  as  reduced  by  the  Royal 
Order  of  the  22d  of  January,  1803,  which  was  then  under 
the  direction  of  the  Audiencia,  was  not,  and  should  not  be, 
considered  as  property  of  the  reestablished  Jesuits, 
because  it  did  not  belong  to  them,  but  belonged  to  other 
persons  and  was  placed  under  their  care  and  administra- 
tion, as  had  been  done  by  other  persons  and  founders  with 
the  other  religious  orders  of  these  islands.  He  further 
held  that  the  profits  arising  from  these  foundations  could 
in  no  case  be  turned  over  to  the  reestablished  Jesuits, 
because  the  right  they  formerly  held  in  favor  of  their 
institution  in  these  foundations  was  extinguished  by  His 
Majesty  by  the  said  Royal  Order  of  January  22,  1803,  and 
the  capital  and  profits  which  had  accrued  up  to  that  time 
were  applied  to  the  Royal  Patrimony  and  Treasury,  hav- 
ing been  remitted  to  Spain  by  way  of  Mexico  to  be  used  to 
cover  the  grave  urgencies  and  necessities  of  the  State  on 
account  of  the  wars. 

By  way  of  illustration,  the  accountant  stated  that  there 
then  existed,  under  the  same  conditions  and  circumstances 
as  when  the  Jesuits  were  banished,  the  Royal  College  of 
San  Jose,  which  they  administered,  by  virtue  of  the  deliv- 
ery of  the  same  made  to  the  secular  ecclesiastical  Fathers ; 
and  that  there  ought  to  be  no  difficulty  whatsoever  in  de- 
livering to  them  this  building,  with  all  its  income  and  ap- 
purtenances, when  they  arrive  in  these  islands  to  take 
charge  of  the  instruction. 

On  November  12,  1825,  Jose  Azcarraga  presented  to  the 
Governor-General  of  the  islands  his  power  of  attorney,  with 
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the  certificate  of  the  Royal  Audiencia  attached  thereto,  and 
petitioned  the  Governor  to  deliver  to  him  whatever  prop- 
erty was  (hen  existing  belonging  to  the  Society  of  Jesus, 
including  buildings,  archives,  patronage  of  the  chap- 
laincies, obras  pins  which  the  society  administered,  and 
all  documents  and  funds  thereto  belonging. 

A  few  days  thereafter  the  Governor  referred  the  petition 
of  Azcarraga  to  the  Royal  Acuerdo  of  Temporalities,  in 
order  thai  it  might  be  examined  by  the  accountant  not  only 
in  respect  to  the  temporalities,  but  also  in  respect  to  the 
ohm*  pias  directed  by  the  Royal  Audiencia. 

()n  November  18,  1825,  the  Royal  Acuerdo  of  Temporal- 
ities referred  this  petition  to  the  Attorney-General  of  the 
Royal  Treasury  and  to  the  Attorney-General  of  Civil 
Affairs. 

The  Attorney-General  of  the  Royal  Treasury,  in  his 
report  to  the  Audiencia,  pointed  out  that  of  the  properties 
seized  from  the  Jesuits  at  the  time  of  their  banishment 
some  were  of  their  personal  ownership  and  others  simply 
under  their  administration  and  placed  solely  in  their 
charge  for  the  purpose  of  complying  with  tin1  objects  and 
accomplishing  the  ends  intended  by  their  founders  in  their 
respective  foundations  or  pious  legacies.  He  called  atten- 
tion to  the  fact  that  both  kinds  were  classed  under  the  gen- 
eral term  of  .temporalities.  All  of  the  first-named  class 
of  properties  were  remitted  to  the  Peninsula  by  sovereign 
older.  The  second  class,  viz,  those  institutions  of  which 
the  Jesuits  had  only  the  administration,  remained  in  the 
islands  under  the  immediate  direction  of  the  Royal  Audi- 
encia. Hence  none  of  the  former  existed  in  the  islands  to 
be  delivered  to  Azcarraga  and  no  delivery  could  be  made 
of  the  latter,  because  they  did  not  belong  to  the  Jesuits, 
nor  could  they  be  construed  as  belonging  to  the  reestab- 
lished order  in  any  other  sense  than  as  funds  placed  under 
their  care  and  administration  in  the  same  manner  as  the 
foundations  which  are  under  the  care  and  administration 
of  other  orders. 

The  Attorney-General  further  reported  that  he  concurred 
in  the  opinion  of  the  accountant  in  regard  to  the  man- 
ner Of  treatment   of  the  representatives  of  the  Jesuits   in 
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these  islands,  stating  that  the  proper  thing  to  do  was  that 
if,  bv  virtue  of  the  reestablishment  of  the  Order  of  the 
Jesuits,  there  should  come  to  these  islands  some  members 
of  the  order  for  the  purpose  of  establishing  their  province, 
doctrinal  teaching,  and  their  colleges  for  the  education  of 
youth,  then  the  said  administration  should  be  returned  to 
them  in  accordance  with  the  conditions  imposed  by  the 
founders  and  with  whatever  His  Majesty  might  see  fit  to 
resolve  when  the  determination  was  reported  to  him.  The 
Attorney-General  illustrated  his  position  by  reference  to 
the  College  of  San  Jose,  which  had  been  intrusted  to  the 
Fathers  for  their  administration  and  direction  prior  to 
their  expulsion  and  to  whom  it  should  be  returned  in  the 
event  the  society  should  be  rehabilitated  in  these  islands. 

The  Civil  Fiscal  took  a  similar  view.  lie  stated  that  for 
the  purpose  of  carrying  out  these  orders  it  would  be  neces- 
sary to  distinguish  between  the  properties  actually  owned 
by  the  society  and  those  simply  administered  by  it — all  of 
which  had  been  detailed  in  the  report  of  the  accountant  of 
the  temporalities.  As  to  the  first,  if  any  existed,  they 
ought  to  be  delivered  without  delay  to  the  party  holding 
the  power  of  attorney;  but  this  class  of  property  having 
been  sold,  and  the  proceeds  having  been  covered  into  the 
Royal  Treasury,  the  petition  of  Azcarraga  lacked  an  object. 
The  difficulty  with  the  return  of  the  second  class  of 
property,  viz,  those  over  which  the  society  had  simply  the 
right  of  administration,  was  that  such  a  course  would  not 
comply  with  the  will  of  the  founders,  because  the  inten- 
tion of  the  founders  was,  in  fulfilling  the  pious  objects 
which  they  proposed,  to  establish  the  direction  and  admin- 
istration in  the  Society  of  Jesus  perpetually  and,  in  the 
opinion  of  the  Fiscal,  the  society  did  not  possess  the  power 
of  transferring  the  administration  and  direction  to  a  pri- 
vate person  who  had  not  been  recommended  by  the 
founders;  but  that  the  founders  were  entirely  willing  that 
such  property  be  under  the  immediate  protection  of  the 
government  and  of  the  laws  in  case  of  default  of  the  mem- 
bers charged  therewith,  as  happened  after  the  expulsion 
of  the  Jesuits.  From  this  the  Fiscal  deduced  the  proposi- 
tion   that    said    properties    should    not    be    delivered    to 
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Azcarraga  as  attorney  in  fact,  but  should  be  returned  to 
the  Jesuit  Fathers  as  soon  as  they  should  come  to  these 
islands.  He  raised  the  further  objection  that  the  private 
attorney  in  fact  could  not  discharge  the  duties  of  the  So- 
ciety of  Jesus  in  the  direction  and  administration  of  pious 
establishments  and  colleges  because  he  did  not  possess  the 
necessary  qualifications  for  administering  institutions  of 
learning  and  pious  establishments. 

On  November  28,  1825,  the  Royal  Audiencia  of  Manila, 
being  in  extraordinary  session  of  temporalities,  the  Presi- 
dent, magistrates,  and  counselors  took  up  the  Royal  Order 
of  the  27th  of  September  of  the  preceding  year.  After  hav- 
ing considered  the  arguments  presented  before  the  tribu- 
nals by  both  Fiscals,  together  with  other  arguments  and 
suggestions,  the  tribunal  declared: 

That  since  there  does  not  exist  in  these  islands  any 
property  of  the  Jesuits,  as  their  lands,  jewels,  gold  and 
silver,  ami  other  profane  property  were  sold,  and  by  virtue 
of  sovereign  order  the  net  proceeds  were  incorporated 
into  the  royal  patrimony;  and  since  the  sacred  vases  and 
other  ornaments  of  the  church,  oratories,  and  sacristies 
were  disposed  of  in  the  same  way  with  the  approval  of  Ilis 
.Majesty;  and  since  the  Government  has  taken  possession 
of  the  buildings  which  exist,  as,  for  example,  a  part  of  the 
College  Maximo  (San  Ignacio)  is  attached  to  the  Con- 
ciliar  Seminary,  and  the  College  of  San  Tldefonso,  outside 
the  wall,  is  used  for  a  parish  church  and  parsonage,  it 
appears  proper  and  equitable  to  make  no  change  in  exist- 
ing conditions  until  such  time  as  His  Majesty,  being 
informed  as  to  these  premises,  may  direct  whatever  may 
be  in  accordance  with  his  royal  will. 

Since  it  was  declared  in  the  Royal  Cedula  of  the  12th  of 
February,  1772,  that  the  right  of  patronate  belonging  to 
the  Jesuit  Fathers  was  entirely  subrogated  in  the  royal 
person,  and  that  said  right  from  that  time  was  exercised  in 
these  islands  by  the  Nice  Royal  Patron,  said  status  should 
continue  the  same  as  heretofore,  together  with  the  direc- 
tion of  pious  institutions,  as  repeatedly  ordered  by  the 
Sovereign;  and  especially  when  it  is  taken  into  considera- 
tion that  in  no  manner  could  it  have  been  the  will  of  the 
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founders  of  the  chaplaincies  and  other  pious  establish- 
ments that  either  the  patronate  or  the  administration 
should  be  intrusted  to  a  private  attorney  in  fact,  appointed 
from  so  great  a  distance  by  a  person  who  styles  himself 
the  Superior  of  the  Society  of  Jesus,  which  resides  in  the 
Imperial  College  of  Madrid,  but  should  be  intrusted  to  the 
Superiors  of  the  said  order  in  the  Philippines,  on  account 
of  the  confidence  had  in  them,  which  confidence  their  suc- 
cessors could  undoubtedly  inspire  in  case  a  province  of  the 
Jesuit  Order  be  reestablished  here;  therefore,  this  tribunal 
is  of  the  opinion  that  no  obstacle  exists  to  the  exercise  of 
both  the  administration  of  the  pious  institutions  and  the 
patronate  of  the  prelates  of  that  order,  under  the  same 
conditions  as  they  were  exercised  before  and  in  accord- 
ance with  the  will  of  the  founders.  (See  Defendants' 
Exhibit  7.) 

FBOM  I860  TO  1870. 

Between  the  years  18(50  and  1870  the  question  of  the  con- 
version of  the  College  of  San  Jose  into  a  professional 
school  of  some  character — of  arts,  agriculture,  or  medicine 
— was  much  discussed,  particularly  its  conversion  into  a 
school  of  medicine  and  pharmacy.  In  1807,  a  board,  con- 
sisting of  the  rectors  of  the  University,  Municipal  Athe- 
neum,  and  College  of  San  Jose  and  one  representative  each- 
of  the  professions  of  medicine  and  pharmacy,  was  convened 
by  royal  order,  and  charged  with  the  duty  of  ascertaining 
the  origin  and  object  of  the  College  of  San  Jose,  its  rev- 
enues and  pious  charges,  and  the  best  manner  of  installing 
therein  classes  of  medicine  and  pharmacy.  The  condensed 
finding  of  this  board  was  that  there  only  appeared  the 
strict  obligation  of  supporting  three  scholarships  with  the 
estate  of  Tunasan,  and  one  more  when  the  Mesa  de  Miseri- 
cordia  (  Table  of  Mercy  I  should  guarantee  its  expenses.  As 
to  the  studies,  it  was  reported  that  nothing  was  said  as  to 
what  they  should  be  or  what  the  faculty  should  be— it  only 
being  set  forth  that  sons  of  well-born  Spaniards  should  be 
educated  in  virtue  and  letters.  (  Defendants'  Exhibit  67.) 
The  rector  of  the  College  of  San  Jose  noted  the  fact  that 
at  that  time  Manila  was  provided  with  five  colleges  devoted 
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to  secondary  instruction,  and  pointed  out  the  great  ad- 
vantages which  would  result  if  one  of  these  colleges  should 
be  devoted  to  teaching  something  more  adapted  to  the  con- 
ditions of  the  country  and  the  wants  of  its  inhabitants. 
'idic  rector  of  the  University  of  Santo  Tomas  also  expressed 
the  opinion  thai  the  diversion  of  the  greater  part  of  the 
funds  of  the  college  to  the  maintenance  of  classes  of  niedi- 
cine  and  pharmacy  was  within  the  provisions  of  that  clause 
of  the  will  of  the  founder  which  declared  that :  "And  if  any 
money  remains  after  payment  of  maintenance  for  said  boys 
and  of  clothing  for  those  who  are  poor,  the  said  patron  may 
dispose  of  it  by  his  will  for  the  benefit  of  said  college  and 
of  the  society  or  of  any  other  pious  work,  as  he  may  deem 
best,  without  at  any  time  being  required  or  called  upon  to 
render  account  therefor,  for  any  cause  or  reason." 

THE  MORET  DECREES. 

In  1870  the  Minister  of  Colonies  issued  the  famous 
decrees  concerning  education  in  the  Philippine  Islands, 
known  as  "The  Moret  Decrees,"  by  which  it  was  attempted 
to  secularize  the  instruction  in  the  following  institutions 
of  learning:  The  College  of  San  Jose,  Municipal  Athe- 
neuni,  the  College  of  San  Juan  de  Letran,  Nautical 
Academy,  Academy  of  Drawing  and  Painting,  and  the 
►  Chairs  of  Bookkeeping  and  Languages.  These  decrees 
were  never  carried  into  effect,  and  were  repealed  by  the 
derive  of  October  20,  1875,  in  which  the  King  of  Spain, 
after  first  ordering  that  the  Royal  Pontifical  University  of 
Santo  Tomas  should  continue  in  charge  of  the  religious 
order  of  Santo  Domingo,  decreed  that  the  courses  of  medi- 
cine and  pharmacy  should  be  installed  in  the  College  of 
San  dose,  the  income  of  which,  after  deducting  certain 
pious  and  charitable  charges,  should  be  appropriated  to 
the  maintenance  of  said  chairs  in  the  manner  set  forth  in 
said  decree.      (Agreed  Statement  of  Facts,  Par.  VIII.) 

The  properi  ies  of  the  College  of  San  Jose"  have  never  been 
merged  with  those  of  the  University  of  Santo  Tomas,  but 
have  at  all  limes  remained  separate  and  distinct  in  their 
entirety,  and  the  complete  autonomy  of  said  college  is  to- 
day unimpaired,    i  Agreed  Statement  of  Facts,  Par.  VIII.) 
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Prior  to  the  expulsion  of  the  Jesuits,  the  college  was  ad- 
ministered and  controlled  by  the  Father  Provincial  of  the 
Society  of  Jesus  as  its  special  patron,  and  during-  said 
period  it  bought  and  sold  property,  redeemed  mortgages, 
entered  into  litigation  with  those  who  opposed  its  rights, 
and,  in  general,  exercised  all  the  rights  enjoyed  by  individ- 
uals and  legal  persons.  (Agreed  Statement  of  Facts, 
Par.  IX.) 

The  college  has  not  since  the  date  of  its  foundation  re- 
ceived pecuniary  aid  or  maintenance  from  the  Kings  of 
Spain  or  the  Spanish  ( iovernment,  except  the  equivalent  of 
20,000  pesos  granted  to  it  in  mercy  and  charity  after  the 
destructive  earthquakes  which  prevailed  in  Manila  between 
the  years  1045  and  1658.  (Agreed  Statement  of  Facts, 
Parf  XL) 

Governor  Figueroa,  at  the  time  of  the  execution  of  his 
will  and  at  the  time  of  his  death,  was  a  member  of  the  Holy 
Roman  Catholic  Church  and  in  full  communion  therewith. 

From  the  foundation  of  said  college  to  the  present  time 
the  doctrine  and  uses  of  the  defendant  church  have  been 
observed  and  taught  in  said  institution.  (Agreed  State- 
ment of  Facts,  Par.  VIII. ) 

SINCE  AMERICAN  OCCUPATION. 

On  the  4th  of  August,  1899,  the  college  Avas  closed  by 
command  of  Major-General  Otis,  Military  Governor  of  the 
Philippine  Islands.  It  remained  closed  until  the  month  of 
January,  1901,  when  it  was  reopened  under  the  direction 
of  the  defendant,  P.  L.  Chapelle,  Archbishop  of  New  Or- 
leans and  Apostolic  Delegate,  and  as  such,  at  that  time, 
the  representative  of  the  Holy  Roman  Apostolic  Catholic 
Church  in  the  Philippines,  under  whose  supervisory  direc- 
tion, and  in  the  immediate  control  of  the  said  Order  of 
Santo  Domingo,  the  said  college  is  and  has  been  since  the 
22d  day  of  January,  1901.  (Agreed  Statement  of  Facts, 
Par.  X.) 

On  January  5,  1901,  the  United  States  Philippine  Com- 
mission passed  an  act,  numbered  69,  providing  for  the  ap- 
pointment of  a  board  of  trustees  whose  duty  it  should  be  to 
conduct  the  College  of  San  Jos6  as  a  school  of  medicine 
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and  pharmacy,  and  to  bring  an  action  against  the  persons 
now  in  possession  of  the  property  of  said  College  of  San 
Jos6,  and  vesting  the  Supreme  Court  of  the  Philippine 
Islands  with  jurisdiction  to  hear  and  determine  the  con- 
troversy.    (  Exhibit  S  of  Agreed  Statement  of  Facts.) 

Pursuant  to  the  provisions  of  the  above-mentioned  act, 
this  suit  was  brought. 


THE  I55UE  STATED. 

The  object  of  this  suit  is  to  determine  the  present  legal 
status  of  the  foundation  and  properties  of  the  College  of 
San  Jose,  and  to  fix  the  right  of  administration  and  con- 
trol of  the  same. 

Plaintiffs  contend  that  the  Government  of  the  Tinted 
States  acquired  by  the  Treaty  of  Paris  the  right  and  power 
to  provide  for  the  control  and  management  of  the  founda- 
tion and  properties  of  the  College  of  San  Jose,  as  an  insti- 
tution under  the  secular  and  civil  control  of  Spain  in  the 
Philippine  Islands;  and  that  it  is  now  the  duty  of  the 
United  States  to  give  to  the  college  a  directory  which  shall 
administer  it  as  nearly  as  may  he  in  accordance  with  the 
provisions  of  the  will  of  the  founder. 

Defeudants  contend  that  the  foundation  and  properties 
of  the  College  of  San  Jose,  under  the  canonical  law  and  the 
civil  law  of  Spain,  are  now.  and  have  always  been,  owned 
by  defendant  church,  and  subject  to  its  ultimate  control 
and  administration  for  sectarian  charitable  purposes. 

Plaintiffs    claim    right    of    administration  and  control 

only. 

Defendants  claim  ownership,  and  the  consequent  right 

of  administration  and  control. 
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PROPOSITIONS. 
I. 

The  College  of  San  Jose,  as  founded  under  the  will  of 
Estebau  Rodriguez  de  Figueroa  in  1610,  was  a  foundation, 
a  juridical  person,  with  complete  and  perfect  autonomy; 
and  the  properties  of  said  college  and  the  titles  thereto 
were  acquired  by  said  institution  as  a  foundation,  a 
juridical  person,  by  and  through  an  administrator  acting 
under  the  powers  granted  in  said  will  of  Figueroa. 

II. 

The  College  of  San  Jose,  as  founded  under  the  will  of 
said  Figueroa  in  1610,  was  a  secular  charity,  intended  by 
the  founder  to  be  for  the  benefit  of  (///  boys  who  might 
desire  to  enter  its  primary  classes,  and  was  by  the  will  of 
said  Figueroa  placed  under  the  administration  of  whoever 
i)ii(/li(  be  the  Father  Provincial  of  the  Society  of  Jesus  in 
Manila. 

III. 

Upon  the  expulsion  of  the  Jesuits  from  the  Philippine 
Islands  by  virtue  of  the  royal  pragmatic  sanction  of  April 
2,  1767,  the  testamentary  administratorship  of  the  College 
of  San  Jose  was  left  vacant;  and  the  King  of  Spain,  as 
Sovereign,  took  charge  of  said  college  and  its  properties 
and  administered  the  same  until  the  cession  by  Spain  of 
the  Philippine  Islands  to  the  United  States  by  the  Treaty 
of  Paris;  whereupon  the  right  of  administration  and  con- 
trol  of  said  college  and  its  properties  passed  to  the  United 
States,  whose  legal  right  and  duty  it  now  is,  as  parens 
patriae,  to  administer  said  college  and  its  properties  as 
nearly  as  may  be  in  conformity  with  the  will  of  said 
Figueroa. 
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ARGUHENT. 

FIRST  PROPOSITION. 

The  College  of  San  Jose,  as  founded  under  the 
will  of  Figueroa,  in  1610,  was  a  foundation,  a 
juridical  person,  with  complete  and  perfect  au= 
tonomy;  and  the  properties  of  said  college  and 
the  titles  thereto  were  acquired  by  said  institu= 
tion,  as  such,  by  and  through  an  administrator 
acting  under  the  powers  granted  in  said  will  of 
Figueroa. 

The  College  of  San  Jose,  as  founded  in  1610  under  the 
will  of  Figueroa.  is  the  subject-matter  of  this  controversy. 
In  order  to  ascertain  the  purpose  and  intention  of 
Figueroa,  the  character  and  scope  of  the  institution  he 
sought  to  found, and  to  determine  the  present  status  of  this 
institution  under  the  will,  we  shall  make  his  will  and  his 
intention  as  therein  expressed  our  chart  and  compass.  In 
considering  this  instrument,  the  principles  of  American 
and  Spanish  jurisprudence  will  be  folloAved. 

I.  The  College  of  San  Jose,  as  founded  in  1610, 
under  the  will  of  Figueroa,  was  a  foundation,  a 
juridical  person,  with  complete  and  perfect  au= 
tonomy. 

There  is  no  dispute  on  this  point.  It  is  admit  ted  by  the 
parties  to  this  suit  that  from  the  date  of  its  foundation  in 
1(110  to  the  present  time  the  college  lias  enjoyed  under  the 
law  entire  juridical  capacity,  with  power  to  enter  into 
lawful  relations  with  individuals  and  collective  entities  in 
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all  orders  of  life.  It  has  bought  and  sold  property, 
redeemed  mortgages,  and  entered  into  Litigation  with  all 
those  who  sought  to  invade  its  rights.  In  short,  it  has 
exercised  all  the  rights  enjoyed  by  individuals  and  legal 
persons.      (Agreed  Statement  of  Facts,  Par.  IX.) 

The  foundation  established  by  Figueroa  is,  under  the 
Spanish  law,  a  juridical  person,  a  legal  entity,  and  in  con- 
templation of  the  law  is  similar  to  the  fiction  found  in  the 
law  of  corporations.  A  corporation  is,  by  a  fiction  of  the 
law,  an  artificial  person,  and  its  management  is  vested  in 
a  board  of  directors  chosen  by  the  stockholders;  while  the 
juridical  person  called  a  foundation  in  the  Spanish  law  is 
under  the  management  of  an  administrator  appointed  by 
the  founder  or  under  the  provisions  of  his  will.  A  busi- 
ness corporation  acquires  title  to  property  through  agents 
duly  authorized  by  its  stockholders;  a  foundation  acquires 
titles  through  a  director-administrator  appointed  by  the 
founder  or  under  his  will.  In  both  instances  the  titles  are 
held  by  artificial  persons,  created  and  constituted  by  ; 
legal  fiction.  (Art.  35,  Spanish  Civil  Code  in  force  in 
Cuba,  Porto  Pico,  and  the  Philippines.) 

II.  The  properties  of  the  College  of  San  Jose 
and  the  titles  thereto  were  acquired  by  said  in= 
stitution  as  a  juridical  person,  by  and  through 
an  administrator  acting  under  the  powers 
granted  in  the  will  of  Figueroa. 

The  issue  in  this  case  is  the  right  of  administration  and 
control  of  the  College  of  San  Jose  and  its  properties.  Bear- 
ing on  this  issue,  and  in  a  measure  determining  it,  is  the 
question  of  title.  In  order  to  locate  the  right  of  adminis- 
tration, ii  is  necessary  to  ascertain  in  whom  is  vested  the 
legal  title  1<>  the  college  properties.  While  this  is  im- 
portant from  the  standpoint  of  both  parties  to  the  suit,  it  is 
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essential  to  the  cause  of  the  defendants,  for  the  reason  thai 
in  their  pleadings  they  base  their  claim  to  the  right  of  ad- 
ministering the  foundation  <>n  the  ground  that  the  lilies  to 
the  properties  of  the  institution  are  indefensibly  vested  in 
the  defendant  church.  Heme,  failing  to  establish  legal 
title  in  the  Catholic  Church,  as  set  forth  in  said  pleadings, 
their  contention  must  fall  to  the  ground. 

On  the  other  hand,  plaintiffs  do  not  claim  title,  but  hold 
that  the  titles  to  the  properties  in  question  were  never 
vested  in  the  Jesuit  Order,  the  Catholic  Church,  the  King 
of  Spain,  or  the  Government  of  the  United  States.  The 
rights  and  obligations  of  the  United  States  in  the  premises 
are  identical  with  those  of  the  King  of  Spain  and  are  based 
upon  the  same  grounds,  viz,  the  obligation  imposed  upon 
the  Sovereign  to  appoint  an  administrator  for  a  charitable 
institution  whenever  its  trusteeship  is  for  any  reason  ren- 
dered vacant.  The  Spanish  Government  never  claimed  to 
own  the  properties  of  the  foundation.  It  only  claimed  the 
right  of  administration  which  it  exercised  in  its  sovereign 
capacity,  which  said  right,  it  is  contended  by  plaintiffs, 
was  transferred  to  the  United  States  by  the  treaty  of 
cession. 

Fortunately,  the  question  of  title  is  rendered  simple  by 
the  fact  that  the  title  deeds  to  the  principal  properties  of 
the  foundation  have  been  preserved  and  are  in  evidence  in 
this  case.  These  deeds  disclose  the  fact  that  the  titles  to 
the  Tunasan  and  Lian  estates,  two  of  the  important  haci- 
endas owned  by  the  college,  are  held  by  the  foundation 
itself.  The  same  is  true  of  the  title  to  a  part  of  the  prop- 
erty upon  which  the  college  buildings  are  located  in  Ma- 
nila. The  deeds  themselves  are  the  best  evidence  on  this 
point  and  are  found  in  the  record.  (English  Record,  pp. 
194-225,  255-2(57,  509-517;  Spanish  Record,  pp.  151-173, 
195-203,383-389.) 
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SECOND  PROPOSITION. 

The  College  of  San  Jose,  as  founded  under  the 
will  of  Figueroa  in  1610,  was  a  secular  charity, 
intended  by  the  founder  to  be  for  the  benefit  of 
all  boys  who  might  desire  to  enter  its  primary 
classes,  and  was  by  the  will  of  said  Figueroa 
placed  under  the  administration  of  whoever 
might  be  the  Father  Provincial  of  the  Society 
of  Jesus  in  Manila. 

I.  The  College  of  San  Jose,  as  founded  under 
the  will  of  Figueroa  in  1610,  was  a  secular  char= 
ity,  and  was  intended  by  the  founder  to  be  for 
the  benefit  of  all  boys  who  might  desire  to  enter 
its  primary  classes. 

The  language  of  the  will  on  this  point  is  as  follows: 
"A  house  must  be  constructed  near  the  Society  of  Jesus 
in  Manila  sufficient  to  serve  as  a  college  and  seminary  for 
boys,  where  all  those  be  admitted  who   should   desire  to 
enter  the  primary  classes  of  said  seminary." 

This  clause  of  the  will  at  once  discloses  the  purpose  of  the 
testator  and  defines  the  scope  and  character  of  the  institu- 
tion he  sought  to  found.  His  purpose  was  to  found  a  col- 
lege; (he  beneficiaries  were  all  the  boys  of  the  Philippine 
Islands  who  might  desire  to  (Miter  its  primary  classes. 
This  beneficiary  clau.se  fixed  the  character  of  the  institu- 
tion as  a  charity. 

Uncertainty  of  beneficiaries  is  the  essence  of  a  charitable 
bequest.  Whenever  the  beneficiaries  are  fixed  in  number 
and  designated  by  name,  they  have  a  legal  right  which  they 
can  exercise  and  enforce,  and  their  interests  alone  are  to 


27 

be  considered,  and  the  beqnesl  fails  to  have  the  peculiar 
characteristic  of  a  charity. 

The  definition  of  a  charity  accepted  by  law  writers  as  be- 
ing the  most  satisfactory  is  that  given  by  Chief  .Justice 
Gray  of  the  Supreme  Court  of  Massachusetts,  as  follows: 

"A  charity,  in  its  legal  sense,  is  a  gifl  to  he  applied  con- 
sistently with  existing  laws,  for  the  benefit  of  an  Indefinite 
number  of  persons,  cither  by  bringing  their  minds  or  their 
hearts  under  the  influence  of  education  or  religion,  by  re- 
lieving their  bodies  from  disease,  suffering,  or  constraint, 
by  assisting  them  to  establish  themselves  in  life,  or  by 
erecting  or  maintaining  public  buildings  or  works,  or 
otherwise  lessening  the  burdens  of  government."  (Jack- 
son vs.  Phillips,  14  Allen  (  Mass.),  555.) 

The  principles  of  the  law  of  charities  are  not  confined  to 
any  particular  nation  or  people,  but  prevail  in  all  civilized 
countries  pervaded  by  Christianity.  They  are  found  em- 
bedded in  the  civil  law  of  Rome  and  in  the  jurisprudence 
of  England  and  America.  Under  both  the  Roman  and  com- 
mon law,  donations  made  for  the  foundations  of  schools, 
colleges,  and  seminaries  of  learning  are  charities. 

It  will  not  be  denied  that  the  College  of  San  -Jose,  as 
founded  under  the  will  of  Pigueroa,  was  a  charity;  but  the 
question  here  raised  is  whether  it  was  a  secular  or  an 
ecclesiast  lea  /  ch a rity. 

Defendants  claim  that  it  was  an  ecclesiastical  establish- 
ment of  learning  for  a  religious,  charitable,  and  suiter- 
natural  end,  established  for  the  exposition,  leaching,  and 
propagation  of  the  faith  and  uses  of  the  Holy  Roman 
Apostolic  Catholic  Church  ;  in  short,  that  il  was  an  ecclesi- 
astical pious  work  under  the  authority,  control,  and  owner- 
ship of  said  church. 

Plaintiffs  contend  that  the  bequest  by  Figueroa  for  the 
foundation  of  a  college  was  an  act  of  philanthropy  and 
secular  charity,  and  not  intended  to  be  a  provision  in  aid 
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of  the  Holy  Roman  Catholic  Church,  or  to  be   under  the 
control  and  ownership  of  said  church  as  an  ecclesiastical 

institution. 

The  defendants,  in  support  of  their  contention,  say  that 
t  he  author  of  the  foundation  \v;is  a  <  Catholic,  that  the  insl  i- 
tution  was  placed  under  The  administration  of  a  Catholic, 
and  that  from  the  date  of  its  foundation  to  the  present  time 
the  religion  and  ceremonies  of  said  church  have  been  ob- 
served and  taught  therein,  to  the  exclusion  of  all  others. 

However  plausible  this  theory  may  appear  on  its  face,  it 
will  be  found  to  possess  no  solid  merit  when  examined  in 
the  lighl  of  the  provisions  of  the  will  and  the  conditions 
surrounding  the  testator  at  the  time  it  was  written. 

The  character  of  a  charitable  institution  is  not  fixed  by 
the  religion  of  the  founder,  or  by  the  religion  of  the  ad- 
ministrator selected  by  him,  or  by  the  religious  ceremonies 
observed  therein,  but  by  the  intention  of  the  testator  as 
expressed  in  his  will.  If  Figueroa  had  intended  to  create 
an  institution  to  be  within  the  Catholic  Church  and  under 
its  possession  and  administration,  either  he  would  have 
made  the  donation  to  the  Church  itself  or  to  some  order 
of  it  or  lie  would  have  directed  that  the  courses  of  study 
to  be  taught  in  the  institution  be  of  such  a  nature  as  to 
give  it  a  spiritual  or  ecclesiastical  character.  He  did 
neither.  Instead  of  making  the  bequest  to  the  church  and 
giving  it  full  power  of  control  and  administration,  he  ap- 
pointed whoever  might  be  the  Father  Provincial  of  the  So- 
ciety of  Jesus  in  .Manila  as  administrator,  and  in  terms 
prohibited  all  ecclesiastical  administration  of  justice 
therein,  and  instead  of  directing  that  the  school  be  devoted 
to  the  teaching  of  theology  and  religion  for  the  purpose  of 
propagating  the  Catholic  faith,  the  will  is  silent  on  this 
subject,  lie  provides  for  the  founding  of  a  college  for  the 
benefit  of  all  the  boys  of  the  Philippine  Islands  who  should 
desire  to  enter  its  classes,  and  nothing  more. 
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The  contention  that  it  was  an  ecclesiastical  charity  is 
also  inconsistent  with  the  action  taken  by  the  King  and 
his  representatives  in  1867,  without  opposition  by  (lie 
church  authorities,  and  with  the  express  approval  of  some 
of  its  priests.  At  that  time  a  hoard,  consisting  of  the 
Hectors  of  the  University,  the  Municipal  Atheneum,  and 
the  College  of  San  Jose,  and  one  representative  each  from 
the  professions  of  medicine  and  pharmacy,  was  convened 
by  royal  order  and  charged  with  the  duty  of  ascertaining 
the  origin  and  purposes  of  the  property  of  the  College  of 
San  Jose,  its  rents,  pious  charges,  and  the  means  and 
methods  of  installing  in  that  establishment  the  chairs  of 
medicine  and  pharmacy.  Their  fiuding  is  as  follows : 
"That  the  only  strict  obligation  is  that  of  supporting- 
three  collegians  with  the  estate  of  Tunasan  and  another 
when  the  Board  of  Mercy  shall  pay  the  expenses;  that  with 
regard  to  study  and  education  there  was  nothing  said  of 
what  class  or  faculty  these  should  be,  the  only  provision 
being  for  the  education  of  the  sons  of  well-born  Spaniards 
in  virtue  and  letters." 

In  this  connection  the  Rector  of  the  University  of  Santo 
Tomas  also  expressed  the  opinion  that  the  diversion  of  the 
greater  part  of  the  college  funds  to  the  maintenance  of 
classes  in  medicine  aud  pharmacy  was  within  the  pro- 
visions of  the  will  of  the  founder. 

In  view  of  the  foregoing  facts,  it  is  difficult  to  escape 
the  conclusion  that  the  authorities  at  that  time  supposed 
they  had  the  right  to  secularize  the  instinct  ion  given  in  the 
College  of  San  Jose,  and  make  it  a  school  of  medicine  and 
pharmacy. 

Much  importance  is  attached  by  the  defendants  to  the 
so-called  obra  pia  doctrine,  which,  briefly  stated,  is  that 
the  College  of  San  Jose,  being  an  obra  pia  or  an  ccch- 
siastical  pious  work,  is  consequently  under  the  sole  and 
exclusive  coutrol  of  the  Catholic  Church  and  a  part  of  its 
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patrimony.  In  their  endeavor  to  make  this  argument 
effective,  they  have  used  the  term  obra  pia  as  synonymous 
with  pious  ecclesiastical  work,  thereby  giving  the  term  a 
narrow  and  restricted  meaning.  The  term  obra  pia  is  in 
frequent  use  both  in  the  canonical  law  and  the  civil  law  of 
Spain,  but  the  term  ecclesiastical  obra  pia  is  nowhere  to 
be  found  in  the  language  of  the  civil  law.  The  literal 
translation  of  obra  pia  is  pious  work,  and  it  holds  a  place 
in  the  canonical  law  and  the  civil  law  of  Spain  similar  to 
that  held  by  pious  uses  and  charitable  bequests  in  English 
and  American  jurisprudence.  In  the  common  law  all  works 
of  charity  are  comprehended  under  the  term  pious  uses, 
and  in  the  Roman  law  and  the  civil  law  of  Spain  all 
charitable  institutions  may  be  comprehended  under  the 
term  obras  pias.  An  obra  pia  is  defined  as  "a  charitable 
fund  or  establishment."  This  includes  secular  as  well  as 
sectarian  charities.  In  this  general  sense  the  College  of 
San  Jose,  as  founded  in  1010,  is  an  obra  pia.  But  it  does 
not  follow  that  it  is  an  ecclesiastical  pious  work  or  an  in- 
stitution created  in  the  church  and  under  its  control  and 
administration. 

Defendants  have  furnished  us  with  such  a  copious 
variety  of  obras  pias  in  this  case  that  it  is  impossible  for 
us  to  forecast  the  theory  they  will  attempt  to  construct  on 
this  basis. 

The  defendants  allege  that  the  College  of  San  Jose  as 
established  by  the  Jesuit  Fathers  was  an  obra  pia,  under 
the  canonical  law  and  under  the  civil  law  of  Spain. 

Father  Manuel  Alonso,  the  learned  canonist,  and  de- 
fendants' chief  witness  in  this  case,  testified  that  prior  to 
the  death  of  the  daughter  of  Figueroa  the  College  of  San 
Jose  was  an  inchoate  ohni  pia.  His  language  is:  "It 
is  my  understanding  that  the  juridical  personality  of  the 
foundation  existed  as  an  inchoate  obra  pia  even  although 
it  was  not  consummated  by  the  complete  possession  of  all 
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its  properties  and  the  rights  vested  by  the  will."  ( English 
Record,  p.  401;  Spanish  Record,  p.  301.) 

This  witness  further  testified  that  "if  the  daughter  of 
Figueroa  had  not  died  before  reaching  1km-  majority,  the 

clause  of  the  will  in  which  the  foundation  is  directed  would 
have  become  impossible.  In  this  case  the  said  college, 
erected  with  the  character  of  a  religious  foundation  and  of 
an  obra  pia,  would,  by  virtue  of  this  impossibility  of  carry- 
ing the  will  into  effect,  have  retained  solely  the  character 
of  a  religious  work  or  a  religions  foundation,  in  view  of 
this  impossibility  for  the  will  to  become  operative."  I  Eng- 
lish Record,  p.  401;  Spanish  Record,  p.  302.) 

The  same  witness  also  stated  that  according  to  certain 
authors  and  expounders  of  canonical  law  the  juridical 
personality  of  a  foundation  begins  to  exist  as  soon  as  any 
step  is  taken  toward  fulfilling  the  will,  even  though  thai 
personality  may  not  be  complete  and  perfect  by  ilie  com- 
plete possession  of  all  its  rights;  that  according  to  these 
authors,  the  foundation  in  1001  could  be  regarded  as  an 
Inchoate  obra  pia;  that  other  authors  affirm  that  in  order 
for  the  juridical  personality  of  an  obra  pia  to  exist,  when 
ordained  by  will,  it  is  necessary  that  there  he  a  realizal  ion 
and  possession  of  the  property  assigned  it,  and  conse- 
quently, according  to  these  authors,  it  was  not  an  obra  pia 
until  1010,  in  which  year  the  foundation  was  formally 
established.  (English  Record,  pp.  405-406;  Spanish  Rec- 
ord, pp.  304-305. ) 

Archbishop  Nozaleda,  in  his  statement  before  the  United 
States  Philippine  (1omniission,  in  the  preparation  of  which 
he  was  assisted  by  Father  Alonso,  used  the  following 
language : 

"This  college,  founded  in  1601  by  the  Jesuit  Fathers, 
*  *  *  can  not  properly  be  called  an  obra  phi  in  the 
meaning  which  is  given  to  these  ecclesiastical  institutions 
in  canon  and  Spanish  civil  law,  because  it  had  no  juridical 
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personality  distinct  from  that  of  the  society,  nor  did  it 
evolve  its  own  life,  nor  possess  fixed  moans  of  subsistence, 
and,  finally,  it  represented  nothing  more  than  ;i  Christian 
undertaking,  sustained  by  the  noble  zeal  of  the  Jesuit 
Fathers,  who  were  perfectly  free  to  suspend  it  or  continue 
with  it."  (English  Record,  pp.  396-397;  Spanish  Record, 
p.  208.) 

It  thus  appears  that  the  pleadings  of  defendants  are  con- 
tradicted by  the  statement  before  the  United  States  Philip- 
pine Commission,  prepared  by  Archbishop  Nozaleda  and 
Father  Alonso,  and  are  not  supported  by  Father  Alonso, 
testifying  in  this  suit  as  an  expert  on  canonical  law. 

According  to  defendants'  pleadings,  the  institution  was 
an  obra  pia  prior  to  the  foundation  under  Pigueroa's  will 
in  1010. 

According  to  Father  Alonso's  testimony,  it  was  an 
inchoate  obra  put  prior  to  its  foundation  in  1010. 

According  to  Archbishop  Nozaleda's  statement,  it  was 
not  an  obra  pia  at  all  within  the  meaning  of  canonical  law 
prior  to  the  foundation  in  1610. 

In  the  elaborate  definitions  furnished  by  Archbishop 
Nozaleda  and  Father  Alonso,  it  will  be  found  that  the  fol- 
lowing formalities  are  required  in  the  establishment  of  an 
ecclesiastical  obra  put : 

1.  It  shall  have  the  license  and  authority  of  the  diocesan 
bishop. 

2.  It  shall  have  the  license  and  authority  of  the  King  of 
Spain. 

3.  It  shall  be  established  for  the  purpose  of  promoting 
holy  religion. 

4.  It  shall  be  possessed  of  a  foundation  out  of  which  it 
may  maintain  its  existence. 

A  failure  to  comply  with  these  requirements  in  the  estab- 
lishment of  the  College  of  San  Jose  lias  involved  the  de- 
fendants in  a  series  of  embarrassing  contradictions.    When 


33 

the  Jesuit  Fathers  established  the  College  of  San  Jose  in 
1001  the  first  two  requirements  were,  in  a  measure,  com- 
plied with;  but  the  institution  lacked  a  foundation,  the 
absence  of  which,  according  to  these  canonists,  is  fatal  to 
the  existence  of  an  obra  pia.  On  the  other  hand,  when  t  he 
college  was  founded  in  1610  under  the  will  of  Figueroa,  it 
was  possessed  of  a  foundation,  but  lacked  the  license  of 
the  King.  Defendants  claim  that  this  defect  was  overcome 
by  the  Koyal  Cedula  of  September  13,  1G08,  under  which 
the  proceeds  from  the  estate  of  Figueroa  in  Mexico  were 
permitted  to  be  removed  to  the  Philippine  Islands.  A  mere 
reading  of  the  cedula,  however,  will  show  this  contention  to 
be  groundless. 

Whether  the  defendants  rest  their  case  on  the  institution 
as  established  in  1601  or  as  founded  in  1010,  one  of  the 
essential  features  of  an  ecclesiastical  obra  put  under  their 
own  definition  will  be  found  to  be  lacking. 

The  language  of  Archbishop  Nozaleda  and  Father 
Alonso  on  this  point,  in  their  statement  before  the  United 
States  Philippine  Commission,  is  as  follows : 

"It  is  evident  that  it  was  highly  important  to  the  College 
of  San  Jose  upon  this  occasion  ( in  the  controversy  between 
the  College  of  Santo  Tomas  and  the  College  of  San  Jose  as 
to  precedence,  see  Plaintiffs'  Exhibit  G)  to  show  its  official 
titles  if  it  had  them;  but,  nevertheless,  it  was  frankly  ad- 
mitted by  the  college  that  it  was  not  a  royal  institution 
and  that  it  was  not  under  the  royal  protection  and  patron- 
age; and  had  not  even  received  the  royal  confirmation. 
***** 

"As  a  result  of  the  obstacles  which  the  College  of  San 
Jose  had  encountered  on  this  occasion,  and  following  the 
spirit  of  the  age,  it  sought  to  obtain  for  itself  the  title  of 
royal  and  place  itself  under  the  royal  protection,  as  such 
a  course  was  advantageous  and  did  not  decrease  its  rights." 
(English  Record,  pp.  517-518;  Spanish  Record,  p.  390.) 
28 5 
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On  the  3d  day  of  May,  1722,  King  Philip  V  granted  the 
petition  that  the  College  of  San  Jose  be  taken  under  his 
royal  protection  and  granted  the  title  of  "Royal  ad 
honorem." 

As  illustrating  the  general  sense  in  which  the  term  obras 
pias  is  used,  the  King,  in  his  decrees  and  orders  in  execu- 
tion of  the  royal  pragmatic  sanction,  classed  them  with 
the  temporalities,  of  which  he  said  they  formed  a  part,  and 
for  a  time  accorded  them  the  same  treatment  which  was 
bestowed  upon  the  temporalities  of  the  expelled  Jesuits. 

In  the  Royal  Decree  of  January  22, 1803,  the  King  stated 
that  the  government  and  management  of  the  obras  pias,  as 
well  as  the  temporalities,  of  which  the  obras  puis  formed 
a  part,  were  placed  in  charge  of  the  Acuerdo  of  the  Royal 
Audiencia  by  order  of  his  Council,  bearing  date  of  Decem- 
ber 23,  1774,  and  that  it  had  continued  in  the  discharge 
of  these  duties  until  1798,  when  the  King  ordered  the  rest 
of  the  temporalities  to  be  incorporated  into  the  Royal 
Treasury.  The  question  then  arose  as  to  whether  the 
Acuerdo  should  continue  in  the  government  and  manage- 
ment of  the  obras  pias,  or  whether  this  management  should 
be  vested  in  the  Governor  of  the  islands  and  President  of 
the  Audiencia.  After  due  consideration  the  King  resolved 
the  matter  by  decreeing  that  the  temporalities  and  obras 
pias  should  continue  in  charge  of  the  Acuerdo  of  the  Royal 
Audiencia  as  theretofore. 

In  1825  the  Accountant  of  Temporalities  and  the  At- 
torneys-General of  tin-  Philippines  were  called  upon  for  a 
report  upon  the  legal  status  of  the  properties  of  the  ex- 
pelled Jesuits.  This  resulted  from  a  petition  tiled  by  Jose 
Azcarraga,  the  legally  constituted  attorney  in  fact  of  the 
Jesuits,  to  have  the  properties  which  formerly  belonged  to 
the  Jesuits  in  these  islands  turned  over  to  him. 

They  reported  that  no  properties  belonging  to  the  Jesuits 
existed  in  the  Philippine  Islands  at    that    time,  and  that 
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those  properties  called  temporalities,  under  the  direct  ion 
of  the  Audiencia  by  order  of  the  Sovereign,  were  the  obras 
pias  which  they  administered  and  were  included  in  the 
properties  seized  at  the  time  of  the  banishment  ;  and  that 
the  capital  and  proceeds  which  had  accrued  up  to  that  time 
had  been  applied  to  the  Royal  Patrimony  and  Treasury, 
.having  been  remitted  to  Spain  by  way  of  Mexico  to  he  used 
to  cover  the  grave  urgencies  and  necessities  of  the  State  on 
account  of  the  wars. 

This  diversity  of  opinion  in  regard  to  the  definition  and 
use  of  the  term  obra  pia,  as  thus  set  forth  in  defendants' 
pleadings,  in  the  statement  of  the  Archbishop  of  the  de- 
fendant church  before  the  United  States  Philippine  Com- 
mission, in  the  testimony  of  the  celebrated  canonical  ex- 
pert, Father  Alonso,  and  in  the  decrees  of  the  King  execut- 
ing the  royal  pragmatic  sanction,  not  only  precludes  us 
from  forecasting  defendants1  line  of  argument  on  this 
point,  but  reenforces  the  position  hereinbefore  taken, 
namely,  that  obras  pias  are  not  necessarily  ecclesiastical 
pious  works,  and  that  the  expression,  as  used  in  the  canon- 
ical and  civil  law,  is  a  general  term  applicable  to  all  chari- 
table institutions,  both  secular  and  ecclesiastical. 

II.  The  College  of  San  Jose  was  placed,  by  the 
will  of  Figueroa,  under  the  administration  of 
whoever  might  be  the  Father  Provincial  of  the 
Society  of  Jesus  in  Manila,  and  all  lay  and 
ecclesiastical  administration  of  justice  in  said 
college  was  in  terms  prohibited  by  the  founder. 

On  this  point  the  will  provides: 

"I  pray  and  request  whoever  may  be  the  Provincial  of 
said  society  to  furnish  such  boys  with  sufficient  teachers  for 
that  purpose,  the  remaining  part  of  said  building,  not  used 
for  that  purpose,  to  be  rented  for  the  purpose  of  maintain- 
ing such  children  and  boys;  the  said  Father  Provincial  to 
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be  the  patron  and  administrator  of  said  college,  and  no  one 
can  enter  therein  without  his  permission  and  authority; 
who  shall  have  the  right  to  visit  and  to  correct  and  arrange 
all  of  its  things,  to  invest  said  rents,  buy  the  possession 
and  the  building,  and  to  appoint  a  collecting  agent  and 
other  officials  and  ministers  with  the  power  and  authority 
necessary  to  such  ministry,  without  said  college,  nor  any 
judge,  nor  any  secular  nor  ecclesiastical  administration  of 
justice  taking  part  therein,  notwithstanding  any  pre- 
tensions that  may  be  advanced." 

This  provision  of  the  will,  in  plain,  unequivocal  terms, 
describes  to  whom  the  administration  and  control  of  the 
College  of  San  Jose  should  be  intrusted.  Figueroa 
selected  for  this  purpose  the  leading  Jesuit  priest  of  the 
islands,  and  clothed  him  with  plenary  powers  of  control 
and  administration,  to  the  exclusion  of  all  others.  The 
defendants  contend  that  the  clause  of  the  will  prohibiting 
all  ecclesiastical  administration  of  justice  in  the  college 
had  the  effect  of  withdrawing  the  foundation  from  the 
administration  and  control  of  the  inferior  ecclesiastical 
authority  of  the  Ordinary,  and  placing  it  under  the  ex- 
clusive authority  of  the  Superior  of  the  Society  of  Jesus  as 
an  agent  of  the  Holy  See. 

This  explanation  falls  short  of  the  mark,  for  the  reason 
thai  any  administration  of  the  college  by  an  agent  of  the 
Holy  See  must  of  necessity  "be  ecclesiastical.  Further- 
more, in  the  light  of  defendants'  contention  that  according 
to  the  provisions  of  the  Council  of  Trent  the  bishops,  as 
delegates  of  the  Apostolic  See,  were  executors  of  all  pious 
dispositions  and  had  the  right  of  visitation  over  all  pious 
foundations  within  the  church,  the  action  of  the  testator 
in  naming  the  special  patron  and  clothing  him  with 
plenary  powers  of  administration,  including  the  right  of 
visitation  and  excluding  all  ecclesiastical  administration 
in  said  college,  is  inexplicable  on  the  theory  that  Figueroa 
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was  undertaking  to  found  a  sectarian  institution  within 
the  church. 

It  is  manifest  that  Figueroa  either  intended  to  create  an 
ecclesiastical  institution  within  the  Catholic  Church  or 
he  did  not  intend  to  create  such  an  institution.  If  he  in- 
tended the  former,  he  would  have  used  language  in  his  will 
which  would  have  indicated  that  the  property  was  to  be 
donated  to  the  church  or  that  its  instruction  should  be 
ecclesiastical  in  its  nature  and  for  the  benefit  of  the  Catho- 
lic religion ;  and  it  is  certain  that  he  would  not  have  ex- 
cluded ecclesiastical  administration  therefrom  in  viola- 
tion of  the  rules  of  the  church  by  placing  an  administrator 
in  charge  whose  powers  were  absolute  and  who  was  under 
no  obligation  to  render  accounts  to  anyone. 

On  the  other  hand,  if  it  was  his  intention  to  establish  an 
independent  institution  free  from  the  influence  aud  control 
of  the  Catholic  Church,  he  would  have  had  difficulty  iu 
finding  language  better  adapted  to  that  purpose  than  that 
used  in  the  will.  He  did  what  one  would  naturally  do  at 
the  time  in  which  he  lived  who  sought  to  endow  an  inde- 
pendent  institution  of  learning,  free  from  the  control  and 
ownership  of  the  church.  The  fact  that  he  was  a  member 
of  the  defendant  church  and  appointed  a  Jesuit  as  admin- 
istrator does  not  determine  the  character  of  the  institution 
which  he  founded  any  more  than  the  same  facts  would  de- 
termine the  character  of  an  institution  founded  at  the  pres- 
ent time. 

Furthermore,  when  it  is  remembered  that  the  Spanish 
law  made  it  a  crime  to  advocate  any  other  than  the  Cath- 
olic religion  in  the  Philippine  Islands,  the  above-mentioned 
facts,  in  determining  the  legal  character  of  the  institution 
in  question,  become  valueless. 

The  delegation  of  the  power  of  patronage  to  the  head  of 
the  Society  of  Jesus  was  a  mere  description  of  the  person 
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of  the  administrator,  and  can  not  fairly  be  construed  into 
an  attempt  to  put  the  control  of  the  institution  in  the 
hands  of  an  agent  of  the  Holy  Sec  Figueroa  had  a  reason 
for  placing  this  institution  in  the  hands  of  the  Father  Pro- 
vincial of  the  Society  of  Jesus  in  Manila,  and  the  reason 
was  that  the  priests  of  the  Jesuit  Order  were  then  cele- 
brated for  their  advanced  scholarship  and  their  capacity 
for  teaching,  as  they  are  at  the  present  time.  Jesuit  priests 
were  devotees  of  learning  and  progress,  as  well  as  piety. 
and  were  the  best  fitted  members  of  the  community  for  ad- 
ministering a  secular  institution  of  learning. 

One  of  the  original  purposes  for  which  the  Society  of 
Jesus  was  founded  by  Loyola  was  to  counteract  the  influ- 
ence of  the  Protestant  Reformation,  which  at  that  time  was 
threatenfng  to  sweep  over  all  western  Europe.  Cathol- 
icism was  rapidly  losing  ground,  on  account  of  the  lack  of 
scholarship  and  skill  in  teaching  on  the  part  of  its  clergy, 
who  had  charge  of  its  institutions  of  learning.  Loyola  saw 
this  fatal  mistake  and  sought  to  overcome  its  effects.  To 
accomplish  this  purpose,  he  founded  the  Society  of  Jesus, 
which  has  ever  since  been  the  most  powerful  order  of  the 
Catholic  Church,  because  of  the  advanced  learning  and 
superior  discipline  of  its  priests.  He  succeeded  in  his  mis- 
sion, and  saved  half  of  western  Europe  to  Catholicism. 

Figueroa  was  forced  by  the  necessities  of  the  situation  to 
place  the  institution  under  the  direction  of  a  member  of 
the  Catholic  Church,  because  there  were  no  laymen  avail- 
able at  that  time  competent  to  do  the  work. 

Relying  upon  the  superior  scholarship  of  the  Jesuits, 
their  elevation  of  character  and  skill  in  teaching,  Figueroa 
intrusted  the  fate  of  the  institution  provided  for  in  his  will 
to  whoever  might  be  the  Father  Provincial  of  that  order  in 
the  Philippine  Islands,  to  the  exclusion  of  all  other 
persons. 
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THIRD  PROPOSITION. 

Upon  the  expulsion  of  the  Jesuits  from  the 
Philippine  Islands  by  virtue  of  the  royal  prag- 
matic sanction  of  April  2,  1767,  the  testamen= 
tary  administratorship  of  the  College  of  San  Jose 
was  left  vacant  and  the  King  of  Spain,  as  Sover= 
eign,  took  charge  of  said  college  and  its  proper= 
ties  and  administered  the  same  until  the  cession 
by  Spain  of  the  Philippine  Islands  to  the  United 
States  by  the  Treaty  of  Paris;  whereupon  the 
right  of  administration  and  control  of  said 
college  and  its  properties  passed  to  the  United 
States,  whose  legal  right  and  duty  it  now  is,  as 
parens  patriae,  to  administer  said  college  and 
properties  as  nearly  as  may  be  in  conformity 
with  the  will  of  said  Figueroa. 

1.  The  testamentary  administratorship  of  the 
College  of  San  Jose  was  rendered  vacant  by  the 
expulsion  of  the  Jesuits  in  1767  and  the  King  of 
Spain,  as  Sovereign,  took  charge  of  said  college 
and  its  properties  and  administered  the  same 
until  the  date  of  the  treaty  of  cession. 

It  has  been  agreed  by  the  parties  to  this  suit  that  upon 
the  expulsion  of  the  Jesuits  from  the  Philippine  Islands, 
pursuant  to  the  royal  pragmatic  sanction  of  April  2,  17<>7, 
the  King  of  Spain  took  charge  of  the  College  of  San.  Jos6 

and  exercised  that  control,  direction,  and  administration 
over  said  college  and  its  properties  which  hitherto  had  been 
exercised  by  the  Father  Provincial  of  the  Society  of  Jesus 
in  Manila.     And    plaintiffs    also    concur    in    defendants' 
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allegation  that  only  that  control,  direction,  and  adminis- 
tration which  had  been  exercised  by  the  Father  Provincial 
of  the  Society  of  Jesus  was  exercised  by  the  King  of  Spain 
after  the  expulsion  of  the  Jesuits. 

This  undisputed  historical  fact  that  the  King  of  Spain 
administered  the  foundation  for  a  period  of  one  hundred 
and  thirty  years  fixes  conclusively  the  legal  status  of  the 
College  of  San  Jose  at  the  date  of  the  cession  by  Spain  of 
the  Philippine  Islands  to  the  United  States  of  America. 

The  effect  of  this  fact  is  sought  to  be  avoided  by  the  de- 
fendants by  the  ingenious  contention  that  the  King  of 
Spain  did  not  exercise  this  power  as  Sovereign,  but  as 
Royal  Patron  of  the  Indies,  and  that  his  authority  as  Royal 
Patron  of  the  Indies  is  not  inherent  in  the  Crown  as  an  at- 
tribute of  sovereignty,  but  is  a  power  delegated  to  the  King 
by  the  Apostolic  See  by  certain  Concordats  and  Papal 
Bulls,  and  that  the  King  acted  in  the  matter  simply  as 
agent  of  the  Holy  See. 

Plaintiffs'  answer  to  this  is: 

First.  That  the  above  contention  is  not  germane  to  the 
issue,  and  has  no  proper  place  in  this  discussion,  for  the 
reason  that  the  subject  matter  to  be  dealt  with  is  not 
patronage,  but  administration;  and 

Second.  The  theory  of  the  defendants  that  the  rights  of 
the  King  as  Royal  Patron  of  the  Indies  do  not  inhere  in  the 
Crown  as  attributes  of  sovereignty,  but  are  delegated  by 
the  Holy  See,  is  neither  supported  by  history  nor  law. 

Patronage  is  the  right  of  presentation  to  a  church  or  ec- 
clesiastical benefice,  and  has  always  been  exercised  in  Cath- 
olic count  lies  by  persons  who  have  conferred  benefits  upon 
the  church.  The  right  is  recognized  in  English  law  in  the 
form  of  advowson ,  which,  according  to  Blackstone,  is  the 
"right  of  presentation  to  a  church  or  ecclesiastical  benefice, 
and  signifies  taking  into  protection,  and  therefore  is  synon- 
omous  with  patronage,  patronatus;  and  he  who  has  the 
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right  of  advoivson  is  called  the  patron  of  the  church."  The 
right  of  patronage  is  exercised  by  rulers  as  well  as  individ- 
uals. Royal  patronage  is  defined  by  the  Spanish  law  to  be 
the  right  which  the  King  has  to  present  competent  persons 
to  bishoprics,  secular  and  regular  prelacies,  dignities,  pre- 
bendaries, canonships,  parish  benefices,  and  others,  which 
right  belongs  to  him,  the  King,  as  protector  and  patron  of 
the  church  and  sacred  canons  according  to  the  laws  of  the 
Kingdom.  (Title  XVII  and  XVIII,  Book  I,  of  the  New 
Recopilaci6n  and  the  Concordats  of  1737,  1753,  and  18.")  1.  i 

It  thus  appears  that  patronage  is  the  right  to  make  a 
nomination  to  an  ecclesiastical  office,  whilst  the  subject 
matter  of  this  discussion  is  the  actual  administration  of 
the  College  of  San  Jose  and  its  properties.  For  one  hun- 
dred and  thirty  years  the  King  of  Spain,  through  the  Gov- 
ernor-General of  these  islands,  appointed  the  administrator 
of  the  College  of  San  Jose  and  exercised  exclusive  and  final 
supervision  over  all  of  its  affairs.  It  may  be  that  members 
of  defendant  church  recommended  certain  persons  to  be  ap- 
pointed administrator  by  the  King  through  his  represent;i 
tive  in  the  Philippines,  but  it  is  certain  that  the  King  never 
presented  anyone  to  the  Pope  for  his  appointment. 

This  distinction  between  patronage  and  administration 
eliminates  from  this  controversy  defendants'  claim  that  the 
King  administered  the  foundation  as  agent  of  the  Holy  See. 

Let  us  go  one  step  further:  If  we  should  grant,  for  the 
sake  of  argument,  that  the  King  acted  in  his  capacity,  as 
Royal  Patron  of  the  Indies,  it  would  not  follow  that  the 
authority  he  exercised  was  delegated  by  the  Pope.  The 
King  based  his  right  of  universal  patronage  of  the  Indies 
upon  discovery  and  donations  for  ecclesiastical  purposes 
and  always  successfully  combated  the  claim  of  the  Pope 
that  it  was  conferred  on  him  by  Papal  Bulls. 

In  all  of  the  concordats  bearing  upon  this  subject  this 
royal  prerogative  of   the    Crown    is   duly    protected    and 
28 6 
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definitely  acknowledged.  (See  Condordats  of  1753  and 
1851.)  Whatever  doubt  there  may  be  on  the  subject  is 
eliminated  by  the  provisions  of  the  Spanish  civil  law.  The 
following  law,  taken  from  the  Recopilaci6n  of  the  Laws  of 
the  Indies,  deals  exclusively  with  the  origin  and  nature  of 
the  ecclesiastical  patronage  of  the  Indies,  and  is  quoted 
in  full : 

"Whereas,  the  right  of  ecclesiastical  patronage  belongs 
to  ns  throughout  the  territory  of  the  Indies,  on  account  of 
having  discovered  and  acquired  that  new  world,  having 
built  and  endowed  therein  the  churches  and  monasteries  at 
our  own  expense  and  that  of  the  Catholic  Kings,  our 
ancestors,  as  well  as  on  account  of  the  same  having  been 
granted  to  ns  by  the  Bulls  of  the  Holy  Pontiffs  for  its 
1  (reservation  by  their  free  will,  and  because  of  the  legal 
right  we  have  to  it: 

"Therefore,  we  order  and  command  that  this  right  of 
patronage  of  the  Indies,  solely  and  exclusively,  shall  for- 
ever be  reserved  to  ns  and  to  our  Royal  Crown,  and  can 
not  be  alienated  from  the  same  in  whole  or  in  part;  and  in 
whatever  favor,  gift,  privilege,  or  other  disposition  which 
we  or  the  Kings,  our  successors,  may  make  or  grant,  it  shall 
be  understood  that  we  do  not  grant  the  right  of  patronage 
to  any  person,  church,  or  monastery,  nor  do  we  prejudice 
ourselves  in  our  said  right  of  patronage. 

"Furthermore,  no  person  or  persons,  ecclesiastical  or 
secular  community,  church,  or  monastery,  can,  by  custom, 
prescription,  or  other  title,  make  use  of  the  right  of  patron- 
age, unless  it  be  that  some  person  exercise  said  right  in  our 
name  and  under  our  authority  and  power;  and  no  secular 
or  ecclesiastical  person,  order,  convent,  or  community  of 
whatever  station,  condition,  rank  or  preeminence,  for  any 
occasion  or  cause,  shall  judicially  or  extrajudicially 
presume  to  intervene  in  anything  touching  the  said  royal 
patronage,  nor  prejudice  ns  in  the  same,  nor  provide  for 
any  church,  benefice,  or  ecclesiastical  office,  nor  to  receive 
the  same,  said  right  being  exercised  by  ns  throughout  the 
territory  of  the  Indies,  unless  said  presentation  he  made 
or  said  person  be  authorized  by  commission  granted  by  us 
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according  to  law  or  patent;  and  any  person  so  doing,  if  he 
be  a  secular  person,  shall  incur  the  loss  of  the  grants  con 
ceded  to  him  by  us  throughout  the  Indies,  shall  be  disquali- 
fied to  obtain  other  grants,  and  shall  Ik-  perpetually  ban- 
ished from  the  dominions;  and  if  he  be  an  ecclesiastic,  he 
shall  be  suspended  from  his  functions,  and  can  not  hold  or 
obtain  any  ecclesiastical  benefice  or  office  within  our  said 
dominions;  and  both  shall  incur  the  other  penalties  pre- 
scribed by  the  laws  of  these  dominions;  and  our  viceroys, 
Audiencias,  and  Royal  Judiciary  shall  proceed  with  all 
vigor  against  those  who  fail  to  observe  and  respect  our 
right  of  patronage,  proceeding  ex  officio  or  at  the  request 
of  our  Government  attorneys  or  of  any  other  person  who 
may  demand  the  same,  and  in  the  execution  thereof  they 
Shall  exhibit  the  proper  diligence."  i  Law  1,  Title  VI,  Hook 
I,  Compiled  Laws  of  the  Indies. t 

II.  The  King  of  Spain  determined  the  question 
of  the  right  of  the  administration  and  control  of 
the  College  of  San  Jose  in  1771,  and  thereby 
fixed  the  legal  status  of  the  institution,  and  the 
matter  can  not  now  be  reopened. 

The  above  proposition  is  based  upon  the  principle  of  law 
that  where  questions  have  been  fairly  submitted  to  the 
former  authorities  of  a  country  upon  the  construction  of 
their  laws  and  institutions,  the  action  and  adjudication  of 
those  authorities  as  to  the  rights  and  liabilities  acquired 
and  imposed  under  said  laws  and  institutions  are  con- 
clusive upon  all  questions  properly  within  their  cognizance. 
(See  Hardiman  vs.  Herbert.  11  Texas,  656.) 

When  the  Jesuits  were  expelled  from  the  islands  the  de- 
fendant church  contested  the  right  of  the  State  to  take  the 
College  of  San  Jose  under  its  exclusive  management  and 
control,  and  raised  the  same  question  that  is  at  issue  in 
this  case,  viz:  the  right  of  administration  and  control  of 
the  properties  of  the  foundation.  The  matter  was  sub 
mitted  to  the  King  of  Spain  by  the  Archbishop  of  Manila 
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and  by  tin'  Royal  Audiencia  of  Manila.  At  that  time,  as 
now,  the  defendant  church  based  its  right  to  administer 
the  property  upon  the  provisions  of  the  Council  of  Trent, 
and  particularly  upon  chapter  8  of  session  22  thereof. 

Doubtless,  it  was  then  urged  that  after  the  expulsion  of 
the  Jesuits  the  properties  of  the  foundation  came  within 
the  purview  of  this  provision.  It  must  be  admitted  that 
this  contention  is  entitled  to  more  consideration  than  any 
other  argument  which  has  ever  been  advanced  by  the  de- 
fendant church.  Unfortunately,  however,  for  its  cause  in 
this  litigation,  the  matter  was  duly  considered  by  the  King 
at  that  time,  who  resolved  the  question  in  favor  of  State 
control.  The  King  then  held  that  "because  the  said  ex- 
pelled Fathers  had  no  interest  in  the  said  College  of  San 
Jose  except  only  the  management  and  direction,  and  said 
direction  and  management  having  terminated  on  account 
of  their  expulsion,  the  said  Governor  *  *  *  should 
not  have  permitted  the  Archbishop  to  meddle  with  the 
affairs  of  the  said  college,  on  account  of  its  being  under 
my  royal  protection,  and  therefore  completely  independent 
of  the  ecclesiastical  ordinary,  as  are  the  other  pious  works 
mentioned  by  the  Tridentine."  (English  Record,  p.  71; 
Spanish  Record,  p.  54.) 

The  provisions  of  the  Council  of  Trent  were  given  the 
force  of  law  throughout  the  Kingdom  of  Spain  by  a  decree 
of  the  King.  And  the  King  by  a  Royal  Decree  settled  (he 
question  of  the  right  of  the  administration  of  the  College 
of  San  Jose  after  the  expulsion  of  the  Jesuits.  It  thus  ap- 
pears that  the  same  sovereign  authority  which  gave  the 
provisions  of  the  Council  of  Trent  the  force  of  law  after- 
wards denied  their  application  to  the  properties  of  the  Col- 
lege of  San  Jose. 

The  decision  of  the  King  in  the  premises  given  at  that 
time  and  followed  by  him  and  his  successors  for  one  hun- 
dred and  thirty  years  is  final,  and  definitely  determines  the 
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legal  status  of  the  properties  of  the  foundation  at  the  date 
of  the  signing  of  the  Treaty  of  Paris. 

Substantially  the  same  question  was  submitted  to  the 
Royal  Audiencia  of  the  Philippine  Islands  in  L825,  when 
Azearraga  sought  to  recover  possession  of  the  properties  of 
the  expelled  Jesuits  under  a  power  of  attorney  given  by  the 
Procurator-General  of  the  order  at  .Madrid.  The  Attorney- 
General  and  the  Audiencia  took  the  same  position  taken  by 
the  King — and  it  will  be  found  to  be  identical  with  the  po- 
sition of  the  plaintiffs  in  this  suit — that  the  properties  of 
the  College  of  San  Jose  never  belonged  to  the  Jesuits;  that 
the  Jesuit  Fathers  only  had  the  administration  of- the  same, 
and  consequently  it  was  the  duty  of  the  Crown  to  admin- 
ister the  college  in  compliance  with  the  will  of  Figueroa  so 
long  as  the  testamentary  administratorship  remained 
vacant. 

Suppose  the  question  involved  in  this  suit  had  arisen  be- 
fore the  Paris  Commission,  would  the  representatives  of 
the  Spanish  Government  have  been  heard,  in  the  light  of 
the  concordats,  the  decision  of  the  King  in  1771,  and  of 
the  Royal  Audiencia  of  the  Philippines  in  1825,  to  contend 
that  the  King  in  administering  the  college  from  the  date 
of  the  expulsion  of  the  Jesuits  to  the  date  of  the  signing 
of  the  treaty  acted  as  agent  of  the  Holy  See?  The  parties 
to  the  Treaty  of  Paris  were  sovereign  powers,  politically 
independent  and  supreme.  It  is  enough  for  the  King  of 
Spain  to  assert  that  he  never  acted  as  the  agent  of  the  Pope 
in  the  management  of  the  institution  in  question.  In  thai 
matter  his  will  was  law. 

Relying  upon  this  fact,  it  is  contended  by  the  plaintiffs 
that  it  is  only  incumbent  upon  the  United  States  to  respect 
the  legal  status  of  the  college  at  the  date  of  the  signing  of 
the  Treaty  of  Paris.  If  the  King  had  erred  (which  he  did 
not)  in  fixing  the  status  of  the  college  in  1771.  can  it  be 
held  that  it  would  be  wise  in  policy  or  sound  in  principle 
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for  the  Government  of  the  United  States,  as  his  successor 
in  these  islands,  to  reopen  the  controversy  and  inquire 
anew  into  the  legality  of  the  decisions  and  decrees  of  the 
Crown  issued  over  a  century  ago?  Such  a  course  would 
open  the  door  to  endless  litigation  and  result  in  utter  con- 
fusion in  the  administration  of  these  islands.  Under  no 
principle  of  law  or  sound  policy  could  such  a  course  be 
advocated. 

//  must  be  constantly  borne  in  mind  that  tlic  Father  Pro- 
vincial  of  the  Society  of  Jesus  of  Manila  is  not  a  parti/  to 
this  suit. 

III.  In  view  of  the  foregoing,  the  plaintiffs  con= 
tend  that  the  administration  of  the  College  of 
San  Jose  and  its  properties  passed  by  the  treaty 
of  Paris  from  the  King  of  Spain  to  the  Govern= 
ment  of  the  United  States,  whose  legal  right  and 
duty  it  now  is,  as  parens  patriae,  to  administer 
the  said  college  as  nearly  as  may  be  in  conform = 
ity  with  the  will  of  Figueroa. 

This  calls  into  operation  a  well-defined  principle  of 
American  and  English  jurisprudence,  namely,  the  right  of 
parens  patriae.  The  King  of  England,  as  parens  patriae, 
according  to  the  authorities,  had  a  general  superintendence 
of  all  charities  not  regulated  by  charter,  and  which  he  ex- 
ercised by  the  keeper  of  his  conscience,  the  chancellor; 
the  attorney-general,  at  the  relation  of  some  informant, 
when  it  was  necessary,  filed  ex  officio  an  information  in  the 
Court  of  Chancery  to  have  the  charity  properly  established 
and  applied.  The  jurisdiction  thus  established  does  not 
belong  to  the  Court  of  Chancery  as  a  court  of  equity,  but  as 
administering  the  prerogatives  and  duties  of  the  Crown. 
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Chief  Justice  Marshal,  in  the  Baptist  Association  Case, 
said : 

"It  may  safely  be  admitted  that  the  Government  of  a 
State,  as  pann*  patriae,  has  the  righl  to  enforce  all  chari- 
ties of  a-public  nature  by  virtue  of  its  general  superintend- 
ing authority  over  the  public  interests  where  no  other 
person  is  intrusted  with  it.  It  would  be  a  waste  of  time 
to  multiply  authorities  to  this  point  because  the  principle 
is  familiar  to  the  profession."     (4  Wheat.,  p.  1,  34.) 

It  seems  in  the  highest  degree  reasonable  that  the  King, 
as  parvus  patriae,  should  have  a  right  to  protect  and  en- 
force all  charities  of  a  public  nature  by  virtue  of  his  gen- 
eral superintending  power  over  the  public  interests,  and 
where  no  other  person  is  intrusted  with  such  right.  This 
principle  of  law  has  been  exercised  by  the  monarchs  of  the 
most  advanced  states  for  centuries. 

When  the  United  States  achieved  its  independence,  the 
prerogatives  of  the  Crown  of  England  devolved  upon  the 
people  of  the  States.  This  power  still  remains  with  the 
people,  except  so  far  as  they  have  delegated  a  portion  of  il 
to  the  Federal  Government,  in  a  republic,  the  sovereign 
will  is  made  known  by  legislative  enactment  ;  the  nation  or 
the  state,  as  sovereign,  is  the  parens  patriae,  i  Nee  Fontain 
vs.  Ravenel,  17  How.,  369,  384.) 

It  has  already  been  held  by  the  representatives  of  the 
Crown  of  Spain,  without  opposition  on  the  part  of  the 
church,  that  a  large  portion  of  the  proceeds  of  the  endow- 
ment funds  of  the  College  of  San  dose  may  be  used  for  I  he 
purpose  of  installing  chairs  of  medicine  and  pharmacy  in 
said  college  without  violating  the  provisions  of  the  will  of 
Pigueroa;  hence  it  is  not  apprehended  that  the  board  of 
trustees  appointed  by  the  Government  will  meet  with  any 
difficulty  in  carrying  out  in  substance  the  intention  of  the 
testator. 
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CONCLUSION. 

We  have  thus  traced  in  brief  outline  the  history  of  the 
College  of  San  Jose  and  stated  the  facts  and  the  principles 
of  law  applicable  thereto,  and  upon  which  our  conclusions 
are  based.    We  have  seen: 

1.  That  the  legal  titles  to  the  properties  of  the  College 
of  San  Jose  are  now  and  have  always  been  held  by  the 
foundation,  which,  under  the  Spanish  law,  is  a  legal  person. 

2.  That  the  question  of  whether  the  church  or  the  state 
should  control  and  administer  the  foundation  and  proper- 
ties of  the  College  of  San  Jose  was  submitted  to  the  King 
when  the  testamentary  administratorship  was  rendered 
vacant  by  the  expulsion  of  the  Jesuits,  who  decided  it  in 
favor  of  the  State.  Acting  upon  this  decision  the  King  of 
Spain  administered  the  college  in  his  sovereign  capacity 
until  the  date  of  the  treaty  of  cession — a  period  of  about 
one  hundred  and  thirty  years. 

3.  That  this  decision  fixed  the  legal  status  of  the  College 
of  San  Jose  and  the  right  of  administration  thereof  at  the 
time  of  the  signing  of  the  Treaty  of  Paris,  and  is  final  and 
binding  upon  the  Government  of  the  United  States  as  suc- 
cessor of  the  Crown  of  Spain  in  the  Philippine  Islands  and 
upon  the  defendant  church,  which  was  then,  as  now,  a 
party  to  the  controversy. 

Respectfully  submitted. 

Attorney-General  for  the  Philijftfine  Islands, 
of  Counsel  for  Plaintiffs. 
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APPENDIX 


Copy  of  that  part  of  the  will  of  Governor  Esteban  Rodri- 
guez DE  FlGUEROA  PROVIDING  FOR  THE  FOUNDATION  OF  A 
COLLEGE  IN   MANILA. 

In  the  name  of  God.  Amen.  Know  all  men  who  this  will 
may  see,  that  I,  Esteban  Rodriguez  de  Figueroa,  Governor  and 
CaptaiiL-Geoeial  of  the  Esland  of  Mindanao  and  of  its  district, 
now  ;i  resident  of  the  village  of  Arevalo,  legitimate  son  of  Duarte 
Rodriguez  de  Figueroa  and  Da.  Isabela  Gonzales,  my  parent^ 
formerly  residents  of  the  city  of  Jerez  de  la  Frontera  in  the  King- 
dom of  Castile,  being  in  good  bodily  health  and  in  my  natural 
understanding  and  memory,  such  as  pleased  our  Lord  to  give  me. 
and  believing,  as  I  truly  and  firmly  believe,  in  the  Most  Holy 
Trinity,  Father,  Son.  and  Holy  Ghost,  three  persons  and  only  one 
true  God  who  lives  and  reigns  without  beginning  and  withom  end. 
And  taking  as  I  do  the  Holy  Virgin  Mary  as  my  Lady  and  Advo- 
cate in  all  my  actions,  and  desiring  to  place  my  sold  in  course  of 
salvatfon,  and  naturally  fearing  death,  I  execute,  acknowledge  by 
these  presents,  and  order  this  my  last  and  ultimate  will,  in  the 
manner  and  form  as  follows: 

And  so  that  God,  Our  Lord,  shall  not  allow  any  of  my  said 
children  to  die  before  they  become  of  age,  competent  to  make  a 
will.  I  as  their  father  and  legal  administrator  am  competent  to 
make  a  will  for  them  in  such  case,  and.  by  virtue  of  said  power,  I 
order  and  command  that  when  the  aforementioned  happens,  their 
mother.  Ana  de  Oseguera,  if  surviving,  inherit  the  estate  of  the 
deceased  and  of  both,  the  third  and  the  remainder  of  the  fifth 
being  devoted  to  what  is  hereinafter  declared,  and  if  said  Da.  Ana 
de  Oseguera  and  my  said  children,  or  either  of  them,  die  without 
leaving  heirs  in  the  descending  line,  then,  in  such  case,  their  estate 
and  their  legal  paternal  or  maternal  portion,  together  with  the 
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rents  and  profits  therefrom  shall  be  devoted  to  the  foundation  of  a 
college  in  the  manner  hereinafter  stated,  the  same  being  done  if 
said  Da.  Ana  de  Oseguera  survives,  with  the  third  and  remaining 
fifth ;  in  either  one  or  the  other  event,  a  house  must  be  constructed 
near  the  Society  of  Jesus  of  Manila,  sufficient  to  serve  as  a  college 
and  seminary  for  boys,  where  all  those  be  admitted  who  should 
desire  to  enter  the  primary  classes  of  said  seminary;  I  pray  and 
request  whoever  may  be  the  provincial  of  said  society  to  furnish 
such  boys  with  sufficient  teachers  for  that  purpose,  the  remaining 
part  of  said  building,  not  used  for  that  purpose,  to  be  rented  for 
the  purpose  of  maintaining  such  children  and  boys;  the  said 
father  provincial  to  be  the  patron  and  administrator  of  said 
college,  and  no  one  can  enter  therein  without  his  permission  and 
authority;  who  shall  have  the  right  to  visit  and  to  correct  and 
arrange  all  of  its  things,  to  invest  said  rents,  buy  the  possession  and 
the  building,  and  to  appoint  a  collecting  agent  and  other  officials 
and  ministers  with  the  power  and  authority  necessary  to  such 
ministry,  without  said  college,  nor  any  judge  nor  any  secular  nor 
ecclesiastical  administration  of  justice  taking  part  therein,  not- 
withstanding any  pretensions  that  may  be  advanced.  And  if  any 
money  remains  after  payment  of  maintenance  for  said  boys  and 
of  clothing  for  those  who  are  poor,  the  said  patron  may  dispose  of 
it  at  his  will  for  the  benefit  of  said  college  and  of  the  society  or  of 
any  other  pious  work,  as  he  may  deem  best  without  at  any  time 
being  required  or  called  upon  to  render  account  therefor,  for  any 
cause  or  reason. 

I  revoke,  annul  and  declare  as  of  no  value  and  effect  any  will, 
legacy  or  codicil  which  I  may  heretofore  have  made,  so  that  they 
be  of  no  value  except  this  one  which  I  desire  to  be  valid  as  my  last 
and  ultimate  will,  in  the  course  and  form  which  is  proper  under 
the  law. 

In  testimony  of  which  I  have  executed  it  and  signed  it  with  my 
name  at  the  village  of  Arevalo  on  the  sixteenth  day  of  the  month 
of  March,  1596. 
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